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PANAMA CANAL TOLL FORMULA 


TUESDAY, FEBRUARY 16, 1960 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON PANAMA CANAL OF THE. 


CoMMITTEE ON MERCHANT MARINE AND FISHERIES, 
Washington, D.C. 


The subcommittee met at 10 a.m., pursuant to call, in room 213, 
House Office Building, Hon. Leonor K. (Mrs. John B.) Sullivan 
(chairman of the subcommittee) presiding. 

Present: Representatives Sullivan, Garmatz, Nix, Oliver, Casey, 
Johnson, Mailliard, and Gross. 

Also present: John M. Drewry, chief counsel; and Frances Still, 
assistant clerk. 

Mrs. Sutxivan. The subcommittee will please come to order. 

The Subcommittee on Panama Canal is meeting this morning to 
consider H.R. 8983, by Mr. Donohue, of Massachusetts,.a bill to require 
Panama Canal tolls to be prescribed in accordance with the tolls for- 
mula provided in section 412 of title 2 of the Canal Zone Code and 
pursuant to the provisions of the Administrative Procedure Act. 

(The bill referred to follows :) 


[H.R. 8983, 86th Cong., 1st sess.] 


A BILL To require Panama Canal tolls to be prescribed in accordance with the tolls 
formula provided in section 412 of title 2 of the Canal Zone Code and pursuant to the 
provisions of the Administrative Procedure Act 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 411 of title 2 of the Canal Zone 
Code is amended to read as follows: 


“$411. Authority to prescribe measurement rules and tolls 

“(a) The Panama Canal Company is authorized to prescribe and from time 
to time change the rules for the measurement of vessels for the Panama Canal: 
Provided, however, That the rules of measurement prevailing on the date of the 
enactment of this amended section shall continue in effect until changed as 
provided in this section: Provided further, That the said corporation shall give 
six months’ notice, by publication in the Federal Register of any and all 
proposed changes in basic rules of measurement, during which period a public 
hearing shall be conducted: And provided further, That changes in basic rules 
of measurement shall be subject to and shall take effect upon, the approval of the 
President of the United States, whose action in such matter shall be final and 
conclusive. 

“(b) The Panama Canal Company shall prescribe and from time to time 
change, in accordance with the provisions of the section next following, the tolls 
that shall be levied for the use of Panama Canal. Such prescription of tolls 
shall be by order pursuant to the provisions of the Administrative Procedure 
Act and shall be determined on the record after an agency hearing thereunder. 
The United States Court of Appeals for the Second Circuit shall have jurisdic- 
tion in accordance with the provisions of said Act to review any action taken 
under this subsection and to compel any such action unlawfully withheld or 
unreasonably delayed. In the event it shall find such action to have been unlaw- 
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fully withheld or unreasonably delayed, the Court may award such reparation 
as may be just, except that no such award shall include reparation with respect 
to any period prior to the enactment of this amended section.” 

Mrs. Sutiivan. H.R. 8983 would amend the act of September 26, 
1950, Public Law 841, whereby Congress transferred the old Govern- 
ment agency, the Panama Canal, to what is now known as the Panama 
Canal Company, and set forth the formula for the prescription of 
canal tolls. 

Those responsible for the preparation of this bill urged that legis- 
lation is necessary to clarify the 1950 act so that the tolls formula may 
be effectively enforced through following hearing procedures under 
the Administrative Procedure Act, judicial review, and penalties by 
way of reparations for excessive toll charges due to unreasonable 
delays by the Panama Canal Company in prescribing tolls. 

The shipping interests who have urged hearings on this bill are 
represented here to present their views. We are also honored to have 
the distinguished Governor of the Panama Canal Zone Government 
ane seelinae of the Canal Zone Company, the Honorable W. E, 

otter. 

We will proceed with Mr. Donohue’s bill, H.R. 8983. Our first 
witness will be Governor Potter. 

Governor, before we ask you for your testimony on this, I want 
to tell you that, from the rumors and information I have had coming 
from St. Louis in the last few days, you evidently made quite a hit 
and a very good speech when you appeared out there before the Mis- 
sissippi Valley Association last Monday. 

I have read your speech and I think it shows great understanding, 
and had some very valuable material in it. I compliment you on your 
favorable appearance in St. Louis. 

Now, Governor, would you like to read your statement or would 
you rather summarize your ideas on this bill ? 


STATEMENT OF W. E. POTTER, GOVERNOR OF THE CANAL ZONE, 
AND PRESIDENT, PANAMA CANAL COMPANY 


Governor Portrrr. Mrs. Sullivan, the statement I have is a little 
long, but the subject of the bill is a little complicated. I think that I 
could do best, if the committee has the time, to read what I have for 
this statement. 

Mrs. Suttivan. You may proceed. 

Governor Porrer. I would much rather say it in my own words, 
but as I say, it is a complicated subject, and I believe is worthy of 
rather close examination of the impact of this proposed bill. 

Mrs. Sututvan. If you would, proceed as you see fit. 

Governor Porrer. This bill would amend section 411 of title 2 of 
the Canal Zone Code, as amended by the act of September 26, 1950— 
chapter 1049, section 11, 64 Stat. 1042—which authorizes the Panama 
Canal Company to prescribe measurement rules and rates of tolls. 
It would make no change in section 412, which prescribes the bases 
of tolls. 

Present section 411 authorizes the corporation to change the rules 
of measurement and, subject to the provisions of section 412, the rates 
of tolls. It requires that 6 months’ notice shall be given by publication 
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in the Federal Register during which period a public hearing shall 
be conducted. 

It further requires that the changes in the measurement rules and 
changes in the rates of tolls shall be subject to and shall take effect 
upon the approval of the President of the United States, “whose action 
in such matter shall be final and conclusive.” 

H.R. 8983 would make no substantive alteration in the present 
procedures for changing the rules of measurement. However, the 
procedures for fixing rates of tolls would be substantially changed by— 

(1) Requiring that the Panama Canal Company promptly 
institute procedures to prescribe tolls in accordance with section 
412 of title 2, Canal Zone Code; 

(2) Requiring that the prescription and changing of tolls be 
by order pursuant to the Administrative Procedure Act, and be 
determined on the record after an agency hearing thereunder; 

(3). Vesting in the U.S. Court of Appeals for the Second Circuit 
jurisdiction, in accordance with the Administrative Procedure 
Act, to review any action taken and to compel any such action 
unlawfully withheld or unreasonably delayed ; and 

(4) Authorizing the court, in the event such action shall have 
been unlawfully withheld or unreasonably delayed, to award such 
reparation as may be just, although not for any period prior to 
the enactment of the bill. 


INCEPTION OF BILL 


This proposed legislation undoubtedly grows out of the difference 
of view, which has existed since the reorganization of the canal enter- 
prise in 1951, between the Panama Canal Company and a segment 
of the steamship operators regarding the proper interpretation of 
er 412(b) of title 2, Canal Zone Code, which governs the bases 
of tolls. 

The apparent objective of the legislation, viewed from the stand- 
point of the interpretation placed upon section 412(b) by these steam- 
ship operators, is to eliminate certain costs of the canal enterprise 
from the costs recoverable from tolls. 

If this bill were to be enacted and if their interpretation of section 
412(b) were to prevail, this bill would make far-reaching and highly 
undesirable changes in the fiscal operation of the Panama Canal and 
in the ability of the canal enterprise to be and remain self-sustaining. 
This difference in interpretation is later discussed in some detail in 
this statement. 


ADMINISTRATIVE PROCEDURE ACT; JUDICIAL REVIEW 


The Panama Canal Company is of the opinion that application of 
the adjudication and related provisions of the Administrative Proce- 
dure Act to tolls hearings, and the provisions for judicial review and 
control, are unnecessary, and are unsound and inappropriate in con- 
cept, and inconsistent with the nature and necessities of the adminis- 
trative process involved in the fixing of the price to be charged by the 
Government for the use of a service facility owned and operated by 
the Government. 
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In section 412(b) Congress has established the formula for rates of 
tolls by specifying that tolls shall be prescribed at a rate or rates ¢q)- 
culateh to cover, as nearly as antic all costs of maintaining and 
operating the Panama Canal, together with the facilities and appur. 
tenances related thereto, including interest and depreciation, and an 
appropriate share of the net costs of operation of the agency known 
as the Canal Zone Government. 

The meguslitive history of the 1951 Reorganization Act evidences 
the conclusion that with the establishment of the statutory tolls 
formula, and of edequate business-type accounts, and: financial re- 
porting, which have in fact been accomplished, the actual setting of 
tolls becomes practically a ministerial function to be oir forse by 
the operating agency. 

The Company is obligated to maintain a continuous evaluation of 
tolls rates in relation to estimates of cost and of traffic and revenues, 
from the standpoint of whether in terms of long-range trends the 
rates existing at a given time should be maintained or should be in- 
creased or decreased as a result of the mathematical calculation un- 
der the statutory tolls formula requiring revenues to cover costs, 

The tolls-changing procedure is therefore one properly for insti- 
tution by the Company, from time to time, whenever the Company 
concludes that changes in the tolls rates are indicated and necessary 
in order for it to conform to its fiscal burdens and objectives under 
the law, and arrives at proposed new specific rates of tolls embodying 
changes either up or down. 

The tolls-changing procedure is not for institution either for the 
purpose of enabling the Company to decide for itself whether a char 
in rates is indicated or necessary or for the purpose of enabling the 
Company to counteract pressures for changes in rates. 

The interest of the users of the canal, about 20 percent of whom 
are American-flag vessels and about 80 percent of whom are foreign- 
flag vessels, in the prices charged for the services rendered is, of 
course, recognized by the Company in its administration and by sec- 
tion 411 in its provision for a public hearing on proposed changes. 

The public hearing affords the users an opportunity to submit full 
oral or written data, views, or arguments concerning the proposed 
action, and it follows that the Company must give proper considera- 
tion to all relevant data and arguments presented at the hearing 
before taking final action. 

The policies of the company and its financial status as bearing upon 
the propriety of the rates of tolls are subject to annual review by the 
Bureau of the Budget and the General Accounting Office and by 
the Congress on the basis of the annual budget program and audit 
reports. 

Tn the case of specific changes proposed by the Company after the 
required 6 months’ notice and public hearing, the broad interests 
of the United States in terms of national transportation policy or 
otherwise are further protected by the requirement that the pro- 
yosed changes shall be subject to the review and approval of the 

resident of the United States. 

The Panama Canal Company is already an agency within the gen- 
eral coverage of the Administrative Procedure Act (5 U.S.C. 1001 et 
seq.), and the tolls-fixing or toll-changing process by the Company 
constitutes “rulemaking” as defined by that act. 
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However, as has been specifically confirmed by the Attorney Gen- 
eral of the United States, the tolls-changing procedures established 
by section 411 of title 2 of the Canal Zone Code, as amended, are 
subject only to the public information requirements and are not sub- 
ject to the formal rulemaking, adjudication, hearing, or judicial re- 
view provisions of the Administrative Procedure Act which, among 
other things, excludes such proprietary functions of the U.S. Govern- 


ment. 

The theories and objectives which have subjected the administrative 

rocesses of government to the standards and safeguards prescribed 

the Administrative Procedure Act in formal rulemaking and 
adjudicatory proceedings, do not apply to the purely proprietary 
function of the Government in fixing the price it will charge for a 
service rendered by a utility or business-type activity wholly owned 
and operated by the Government. 

The formal rulemaking with which the act’s requirements for a 
formal hearing and judicially reviewable decision on the record are 
normally concerned is agency action regulating the future conduct or 
status of the activities of private persons or entities. 

“Adjudications” with which the act is concerned involve the deter- 
mination of past and present rights and liabilities and are illustrated 
by the quasi-judicial functions of administrative or regulatory agencies 
which control or police private activities by, for example, the issuances 
of cease and desist orders in the public interest, or which determine 
claims for money such as workmen’s compensation claims, pensions, 
or subsidies, or which grant or reject licenses, certificates of public 
eonvenience, and the like. 

These administrative procedures and their judicial review all con- 
cern the activities, rights, or liabilities of private applicants, claimants, 
petitioners, private persons or groups of persons whose activities 

uire regulation in the public interest. 

n contrast, the determination of the user charges for a direct gov- 
ernment service is not within the theory and scope of the Administra- 
tive Procedure Act. The determination of the tolls rates is largely a 
matter of business accounting and mathematics under the statutory 
formula. There is no “adjudication” involved, no quasi-judicial 
function, which requires or is appropriate for judicial review, in the 
administrative determination of whether revenues do or do not meet 
costs and of what, if any, change in rates of tolls is necessary to ac- 
complish or maintain the financial results required by the statutory 
formula. 

The fixing of a cost-based toll or price charged for permitting a 
vessel to transit the canal is not significantly different in principle 
from the fixing of Government prices for the direct sale by the Gov- 
ernment of goods or services produced by any other Federal agency 
in the performance of the various proprietary functions of the Gov- 
ernment. 

INTERPRETATION OF SECTION 412(B) 


The General Accounting Office, in its audit report on the Panama 
Canal Company for the fiscal year 1953, expressed the view that by 
implication, section 412(b) of title 2, Canal Zone Code, required an 
arbitrary allocation of general costs to the supporting activities con- 
ducted by the Company. 
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This view was repeated in the audit reports for fiscal years 1954 
through 1957; but was dropped in the report for fiscal year 1958 for 
the reason that the Congress had not seen fit to take action on the 
recommendation made by the General Accounting Office in that con- 
nection. 

However, the General Accounting Office report also expressly rec- 
ognized that such an allocation would inevitably result in the sup- 
porting activities being operated at so-called losses because they omaha 
not be made to be self-supporting on such an arbitrary basis. 

The General Accounting Office, therefore, recommended that an 
such “losses” should be recovered through tolls, because of that office’s 
belief that all losses of operating business activities necessary in sup- 
port of the canal activity, directly or indirectly, should be recoverable 
through tolls. 

In November of 1955 a group of steamship operators filed a suit in 
the U.S. District Court for the Southern District of New York based 
on the so-called allocations theory. Counsel for the plaintiffs stated 
that— 


the action has been brought against the Panama Canal Company to compel it 
to reduce tolls. 

A further objective of the suit was to recover substantial sums of 
allegedly excess tolls paid during prior fiscal years. This suit— 
Grace Line, Inc. et al. v. Panama Canal Company—was finally dis- 
posed of, adversely to the plaintiffs, by the Supreme Court of the 
United States in a decision handed down on April 28, 1958, in 356 
U.S. 309; 78 Sup. Ct. 752. 

The holding of the court was, in substance, that the initiation of 
procedure for readjustment of tolls charges, which involves judgment 
requiring close analysis and nice choices, had been left to the discre- 
tion of the Panama Canal Company as agent or spokesman of the 
President, and that compelling initiation of such procedure was not 
an appropriate matter for judicial action. 

The Panama Canal Company construes its charter as establishing 
that the primary mission of the company is the maintenance and op- 
eration of the Panama Canal for the movement of ships from one 
ocean to the other. As a part of that mission, and in view of the 
treaty restrictions on the operation of private business enterprises in 
the Canal Zone, the company is required to provide and operate most 
of the supporting service activities. 

These include essential utilities, supply facilities, and so forth. In 
establishing these essential supporting services, the company is in 
some cases in a position incidentally to make sales or perform services 
for other U.S. Government agencies and other persons or organiza- 
tions that are not users of the waterway itself. 

The services of the company are, therefore, rendered to three prin- 
cipal types of users: (1) shipping; (2) employees of the Panama 
Canal Company and Canal Zone Government; and (3) other users of 
supporting service facilities. Each of the three types stands in a 
somewhat different relationship to the company. In the establish- 
ment of financially sound and equitable charges for the various parts 
of the service, such differing relationships must be recognized and 
taken into account. 
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With reference to the first and principal category of users of canal 
facilities, namely, shipping, tolls at rates established pursuant to the 
statutory requirements are charged for the transit of vessels through 
the canal. All other services to shipping are charged for on a com- 
mercial basis sufficient to cover all costs, direct and indirect, and to 
reflect the economic value of the services rendered and sound business 
practice. ; 

The services provided by the company to its own employees and to 
those of the Canal Zone Government are services which are essential 
to the satisfactory accomplishment of the company’s mission. The 
cost of performing such essential services is an integral part of the 
cost of operating and maintaining the Panama Canal. 

Amounts received in payment for such services to employees 
through, for example, commissary sales, the rental of housing, the 
furnishing of electricity, et cetera, are in effect. recoveries of cost and 
are not true revenues from which income or loss can be said to arise. 

Sums recovered from employees over and above the direct operating 
cost of the services provided are classified as recoveries of some share 
of the corporate charges of the company which in general are not al- 
located as direct cost items. Any unrecovered cost of a service. to 
employees is part of the cost of employing workers. 

The pricing of employees’ services involves considerations of wage 
policy and recognition of the existence of abnormal operating costs 
due to the oversea location and tropical conditions, which under 
some circumstances employees should not bear. 

Sales in which the company’s own supporting service facilities are 
made available to organizations and personnel not directly involved 
in the canal enterprise are mostly in the nature of incidental or by- 
product transactions in that the service would not have been estab- 
lished for such sales alone and they add relatively little to the general 
corporate overheads. 

As in the case of transactions with employees, the amounts charged 
in excess of direct operating costs are recoveries contributing to gen- 
eral corporate charges. The important consideration is that all costs 
directly attributable to such incidental services, plus an appropriate 
share of general expenses, are recovered from these consumers. 

What constitutes an appropriate share of general corporate charges 
to be recovered on sales of supporting services is a matter of man- 
agement judgment in each case. The experience of private industry 
clearly demonstrates that the proper assessment of such costs cannot 
be satisfactorily determined by the application of rigid cost allocation 
formulas which would prorate overheads uniformly over canal cus- 
tomers, employees, and other users of supporting services alike. 

In most cases the pro rata allocation of general corporate charges to 
each supporting activity would dictate Sea or prohibitive 
prices. The pricing objective that will produce the greatest total 
benefit is that which will produce the maximum operating income 
before general corporate expense. 

In contrast to the theory and practice described above, which have 
been reflected in the budget programs approved by the Bureau of the 
Budget and the Congress, and under which the company has success- 
fully administered the present law, the proponents of the subject bill 
undoubtedly have in mind an arbitrary fixed allocation of general 
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overhead, interest, and Canal Zone Government costs to the support- 
| ee an 

part from the fact that private business experience confirms that 
there is no acceptable formula for the allocation of joint costs, the fixed 
allocation of general corporate expenses to supporting activities ig. 
mores the economic realities of the canal enterprise. The supporti 
activities involved are essential to the operation and seniueeneaal 
the canal itself and for the most part they cannot be discontinued 
merely because not self-supporting in some arbitrary sense: 

The allocation theory would inevitably call for increases in prices 
charged by the supporting services, notwithstanding the fact that 
such increases in most cases would reach or pass the point of diminish- 
ing returns and would otherwise be unreasonable or uneconomic. 

The activities involved would, therefore, not be self-supporting on 
the basis of the arbitrary allocation of costs, and since the activities 
are essential and could not be discontinued, a “loss” would be con- 
structed which would have to be made up either by tolls revenues or 
by appropriations from the U.S. Treasury. 

Under the Company’s “contributory” theory and practice, the non- 
transit activities contributed about $2 million to general corporate 
expenses in fiscal year 1959. Applying the proposed allocation system 
to fiscal year 1959, for example, the canal transit operation would be 
treated as separate from and independent of the supporting activities 
and the arbitrary allocation of general corporate expenses to each 
supporting activity would result in an apparent “loss” for the sup- 
porting activities. 

However, such a conversion of arbitrarily allocated costs into 
“losses” would be merely an exercise in arithmetic which should not 
hide behind the fact that the same allocated amounts applied to the 
fiscal structure of the Company as a whole produced a net return. 

_ The fact remains that the supporting activities contributed $2 mil- 
lion to general corporate expenses and that this figure is more than 
any offsetting reduction that would have been reflected in those general 
corporate expenses if the supporting activities had not been operated. 
They therefore operated at a net gain to the Company as a whole. 

The practices of the Panama Canal Company under existing law 
achieve the same net objective as was advocated by the General Ac- 
counting Office, although the later agency arrived at that result by 
different arithmetic, and considered that legislative action was neces- 
sary to achieve the objective whereas the Company considers that no 
such legislative action is necessary. 

The proponents of the subject bill undoubtedly consider that the 
bill would require adoption of the allocations theory and that it 
would not permit tolls to cover the “losses” which would motes 
result. A reduction in tolls presumably is contemplated by the bill, 
notwithstanding the resulting necessity to resort to appropriations, 
contrary to the sound concept that the enterprise as a whole should 
be self-sustaining. 

The Panama Canal Company believes that the results obtained 
under the policies and practices adopted by the Company have clearly 
met the broad objectives of the reorganization legislation and are 
within the framework of the existing statutory requirements. Ex- 
perience in operating under the 1951 reorganization has fully justified 
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the original judgment of Congress in omitting from the law any 
requirement that the supporting activities be self-supporting, and 
that any general indirect expenses be allocated except, of course, as 
provided in the case of net cost of Canal Zone Government in the tolls 
statute. 

CONCLUSIONS AND RECOMMENDATIONS 


The proposed legislation is unnecessary inasmuch as the toll rates 
Tititatied under the present law are, and have continuously been, just 
and equitable. Current and projected operating results, including 
income from tolls, are reviewed and evaluated at least annually, in 
turn, by the Company’s Board of Directors, the staff of the Bureau of 
the Budget, and the members of the Appropriations Committees of 
the Congress. 

That the rates for tolls are and have been just and equitable may 
be readily seen from each year’s results of operation since the reorgan- 
zation of the canal enterprise in 1951—fiscal year 1952. 

In the period 1952 through 1959, the average annual net income has 
amounted to $3.3 million, which is roughly equivalent to the tolls from 
two average-sized ships per day. During this period the number of 
ships per day has fluctuated between a low day of 11 and a high of 38. 
With such large variation in traffic, it is impracticable—if not impos- 
sible—to forecast any more closely than has been done the toll rates 
needed to meet all costs as required by law. 

It must also be pointed out that. these financial results do not provide 
for any recovery of the $1.5 million increase in the annuity paid to the 
Republic of Panama out of general funds of the Treasury, granted 
by the 1955 treaty. Neither do the toll rates make any allowance for 
depreciation or amortization on about $280 million of fixed assets 
now classified by law as “nondepreciable.” 

Furthermore, the Company’s operating costs do not include depre- 
ciation or interest on the $20 million high-level bridge now being con- 
structed across the canal. 

The proposed legislation is undesirable in that, in the event of its 
enactment and in the event the proponents’ appparent construction of 
section 412(b) should prevail, and fixed allocations of general cor- 
porate charges were to be required, then the “losses” of the supporting 
activities would have to be met by appropriation of funds; the sound 
objective that the canal enterprise as a whole be self-sustaining would 
be impossible of achievement; and the ultimate result would be the 
subsidization of the predominantly foreign vessels using the canal, at 
the expense of the U.S. taxpayer. 

The provision of the bill authorizing the awarding of reparation for 
unlawfully withholding or unreasonably delaying action is indefensi- 
ble because it contains no reciprocal provision authorizing the levying 
of further toll assessments for past transits in the case of deficiencies 
in toll revenues. 

The subject bill should in no event be enacted unless the Congress 
at the same time either specifically confirms the Company’s construc- 
tion of section 412(b) and the Company’s practices thereunder; that 
is, confirms the propriety of the contributory theory and practice, or 
simultaneously amends section 412(b) so as unmistakably to imple- 
ment that theory and practice, and thus conclusively spells out that 
“losses” of the supporting activities are to be recovered from tolls. 
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The Panama Canal Company strongly recommends against the 
enactment of the proposed legislation. 

Time has not permitted obtaining the views of the Bureau of the 
Budget on this bill. 

Mrs. Sutiivan. Thank you, Governor Potter. 

I just have one or two questions that I wanted to ask to clear up my 
own thinking on this. By what method are the tolls based at the 

resent time? Are they based under the method as spelled out in the 

ublic Law 841, as of September 1950? 

Governor Porter. Exactly. 

Mrs. Suttvan. The tolls are to be based on the net vessel tons of 
100 cubic feet, and so forth. 

Governor Porrer. Ninety cents per hundred cubic feet of cargo- 
carrying capacity. 

Mrs. Suttivan. Was the basis changed in any way after 1950? 

Governor Porrer. Not at all. It is the same basis we have had 
since 1936. 

Mrs. Sutzivan. Was it changed in 1936 from the formula that was 
used when the canal first opened ? 

Governor Porter. It was changed in words, but not in real dollar 
amount per hundred cubic feet. There used to be two systems and 
the vessel owner could select one. Of course, he always chose the 
cheapest and there was a great deal of pulling and hauling. 

Finally, as a result of practically an impossible situation of keep- 
ing track of each vessel in two ways, a change was made that came 
up with about the same final result per vessel through the canal. 

Mrs. Suuuivan. Then I gather from your testimony that any 
change that would be made would not change this particular formula 
that is being used now for the tolls, except that they would want to 
delete certain changes that are made against the Canal Company in 
setting up the formula. 

Governor Porter. The law now requires the Panama Canal Com- 
pany to pick up, for instance, the net cost of Canal Zone Government. 

presume that wouldn’t be changed. But this proposal would cause 
the operation of the supporting service activities, the commissaries, 
the power system, the telephone system, all those things that service 
employees, to be considered as more or less a separate entity and not 
joined in financially with the canal itself. 

It would then require that these so-called general corporate ex- 
penses would be allocated down to each one of these operations. 

The charges under any system that could be devised would result 
in a loss by the commissaries, for instance. Then we would have to 
come in to the Congress for an appropriation to make up that loss, 
rather than charge it against the operation of the vessels, or the 
tolls, as is presently done. We would have sort of a financial mystery 
on our hands. We would be operating the canal at a slight margin— 
we always would be having a slight margin, I believe, unless we were 
horribly surprised by world shipping—and then we would be com- 
ing in to the Congress for an neeeRRninn for the commissaries, the 
power system and all that sort of stuff. 

Mrs. Sutzivan. Governor, the charges against the military for their 
PX’s or commissaries used by the military is not charged against the 
Panama Canal Company ? 
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Governor Porrer. It has nothing to do with us at all. They oper- 
ate as separate entities. They do, however, use our commissaries and 
increase our sales and, hence, cut down on the amount of overhead 
that would have to be charged to the price of the commodity. 

We furnish electricity to the military for which they pay full cost. 
We furnish hospitalization, for which they pay full costs, and tuition 
in our schools, for which they pay full costs. 

Mrs. Sutuivan. Thank you, Governor. 

Mr. Garmatz ? 

Mr. Garmatz. In other words, they are an asset instead of a liability. 

Governor Porrer. Yes. I found them that way several times in 
recent months. 

Mr. Garmatz. That is all. 

Mrs. Sutiivan. Mr. Mailliard ? 

Mr. Marixiarp. I have just one question. 

How long has it been since there was a change in the tolls of any 
consequence ? 

Governor Porrrr. 1936. 

Mr. MatniiarpD. 1936? 

Governor Porrer. Yes. 

Mr. Marii1arp. But you said even there that didn’t alter the dollar 
amount. 

Governor Porrer. It is my understanding that some may have been 
downed a bit, and some may have been upped a bit, but the general 
result was to come up with a figure, 90 cents, and a measurement, 100 
cubic feet, that resulted in about the same charge for the vessel as a 
whole to go through. 

Mr. Maru1arp. Prior tothat, when did any change take place? 

Governor Porrer. 1914. The original tolls formula was kept in 
effect until 1936. 

Mr. Maru1arp. So except for that relatively minor change, the cost 
of putting a ship through the canal has been the same ever since the 
canal was opened ? 

Governor Porrer. Yes, sir; and it has only been possible, if you 
want me to continue, because while the cost of labor has increased 
somewhat, as you well know, the amount of ships that have been going 
through has kept us on two parallel curves, fortuitously, and we have 
been able to break a little better than even. 

Mr. MaritarpD. Getting back to this question of the supporting ac- 
tivities, under this proposed bill would I be correct that the only 
way we could prevent a direct loss to the Treasury would be to make 
full charges for these services, which presumably then would require 
an increase in salary for employees which then would get charged 
back against the tolls? 

Is that the way it would work? 

Governor Porrer. Out of our 14,000 employees, Mr. Mailliard, let 
us take a rough figure of maybe 6,000 that have to do with the canal 
itself. That is right off of the cuff, but it is in that proportion. 

The salaries would also have to be increased for the 8,000 who are 
in the supporting activities, like the ports, the railroad, and all those 
other things. It would be a never-ending thing. The people em- 
ployed in the commissaries themselves would get pay increases, I 
presume, and that would make the cost of groceries even higher. 
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The hospital people would get increases and the cost of hospitalizg- 
tion would go up. 

Mr, Maiurarp. So it is your contention that this is an impractical] 
— of trying to make this self-supporting ? 

overnor Porrer. When I went to the canal, Mr. Mailliard, | 
thought I was carrying a torch and I was going to get all these thi 
that the General Accounting didn’t like settled. So I called in the 
Comptroller over a period of a year to bring up to me some way of 
allocating costs that would give us a financially sound way of operat- 
ing and let us live with the law. 

Je even called in consultants. I talked with other people just be- 
cause I wanted advice from other highly thought of financial le. 

Well, there is no way to allocate these costs, finitely. You can think 
up a half-dozen ways of doing it, but none of them come up with a 
result that is equitable and would prevent the untenable situation 
that you surmised. 

Mr. Marmu1arp. That isall. Thank you. 

Mrs. Sutiivan. Mr. Nix. 

Mr. Nrx. I have no questions. 

Mrs. Sutuivan. Mr. Gross. 

Mr, Gross. Governor, are these two ships that operate between the 
United States and Panama, paid for out of tolls collected, or are they 
nope vacseted for ? 

overnor Porter. They are not appropriated for. In the old days, 
before 1951, the steamship line was a part of a corporation called the 
Panama Canal Railroad Co., the Panama Railroad Co., and these 
ships were built out of revenues that were gained by the railroad and 
by the predecessor ships. 

At one time, sir, we had, I think, up to 14 ships, an enormous num- 
ber, in the coal trade, and they had built up as a separate corporation 
qite a bit of mone So these two ships, which cost something in 
the neighborhood of $13 million for three of them, I am informed, 
were paid for out of our revenues. 

Mr. Gross. The two that are still operating are paid for out of 
your revenues? 

Governor Porrer. We keep separate accounts on our steamships, 
sir. As I testified before Mr. Preston 2 weeks ago, we are glad to 
waa that this year, at least, they are in the black, after depreciation. 

{r. Gross. But they are paid for out of Canal revenues? 

Governor Porter. Their operation is separately considered; yes, 
sir. The canal doesn’t put anything into them. 

Mr. Gross. Certainly they are considered an adjunct to the opera- 
tion of the canal. 

Governor Porter. Yes, sir; and in my opinion a necessary adjunct. 

Mr. Gross. That is all. 

Mrs. Sutiivan. I have one question I wanted to ask before I for- 
get it, Governor. 

Have the improvements that. are being done in the Canal Zone, 
for which we will spend some $60 million in the next few years, to 
widen the cut and to put up the lights and so forth in certain areas, 
to be charged against the future toll revenues? 

Governor Porrer. We see at the present time, Mrs. Sullivan, some- 
thing in the neighborhood of 45 to 50 million dollars’ worth of these 
improvements being paid for out of earnings of the Panama Canal. 
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We don’t see the remaining, about $30 million, at the present time, 
being paid for out of earnings or possible to be paid for out of 
earnings. 

We have not presented to the Congress any way of doing this yet, 
but it — be that from time to time my successors might have to 
come in for appropriations. But the improvements that are pres- 
ently under contract, and those that we propose to open yet this 1 
year, will be paid for out of moneys that we see in hand or coming 
to us prior to the time of the completion of the jobs. 

Mrs. Sutiivan. And that amounts to about how much? 

Governor Porrer. It will amount to about $60 million, or something 
like that. 

Mr. Gross. This bridge in the Canal Zone, is that being constructed 
out of revenues or out of appropriations ? 

Governor Porrer. It is being paid for out of a separate appropria- 
tion, philosophically given as in the national interest, sir. It is not 
charged against the canal in any way yet. 

Mr. Gross. But it is being constructed by virtue of the fact that 
the canal is there, isn’t it? 

Governor Porrrr. There is no doubt about that; yes, sir. 

Mr. Gross. It wouldn’t be necessary if the canal was not there. 

Governor Porrer. It replaces a ferry and a bridge across Mira- 
flores locks. 

Mr. Gross. Are there any other substantial amounts being expended 
on the same basis ? 

Governor Porrer. Just the million and a half annuity which so far 
the Congress has not seen fit to legislate into our financial structure. 
It is being paid for by the Treasury as a separate item. 

Mr. Gross. For what purpose? 

Governor Porter. The increased annuity under the 1955 treaty. 

Mr. Gross. Do you think that should be a part? 

Governor Porrer. The administration has submitted bills, not this 
Congress, I don’t believe, but the last two Congresses, to do this, but 
the committee has not seen fit to act on them. 

Mrs. Sutiivan. Mr. Garmatz. 

Mr. Garmatz. Governor, you spoke about expecting the $45 million 
or $50 million, from tolls. But over what period of time? 

Governor Porrer. Through about 1965, sir. It is cash on hand 

lus. We depreciate ourselves to about $6 million a year, sir. We 

ave made 3.3 profit since 1951, every year. 

Mr. Garmatz. How about the railroad ? 

Governor Porrer. The railroad is still losing money. This year it 
will be one of its very best years. This is a chance that it might lose 
only about $100,000. 

Mr. Garmatz. I thought we were operating in the black there for a 
while. 

Governor Porter. Well, that is after depreciation. The deprecia- 
tion is $88,000. 

Mrs. Sutiivan. If these future tolls going up to 1965 are going to 
take care of this some $60 million in improvements, how much is being 
paid back on the original debt ? 

Governor Porrrer. We have not made any capital repayment since 
1955, and up to then we had repaid $15 million. But our problem is 
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this, Mrs. Sullivan: Obviously, did we not do these improvements, we 
could make these capital repayments. But the canal, as I visualize it 
was built at an original cost of a half billion dollars, through 1916, to 
do a job of letting ships through. ' 

When I went to the canal in 1956, an innocent young man, I had the 
job of putting through just under 24 ships aday. In the first 10 days 
of February we are putting 32.3 ships through which is the rate that 
we projected in 1957 as being 1978 traffic. 

his canal could not put that kind of traffic through, and we have 
to plan on the increase of world economy; there is just no way out of 
it. Ifthat is going up, then we have to have the canal in shape to take 
care of it, or have the situation that they had east of Whelan locks 
last year. 

Mrs. Sutiivan. Mr. Oliver. 

Mr. Oxtver. Governor Potter, in this original investment that went 
into the canal, is there no provision that requires this to be amortized? 

Governor Porrrer. The canal is being amortized except for the so- 
called nondepreciables, $280 million worth of them. They are the 
excavation itself, the land on which the excavation sits, and I believe 
the locks. They, by act of this Congress, are considered as non- 
depreciables. 

Mr. Ottver. So that would account for approximately one-half of 
the original investment ? 

Governor Porrer. We still have $350 million that is interest: bear- 
ing and depreciated. No, the $350 million does include the $280, I 
think, that is interest bearing. 

Mr. Ottver. I would suspect that the i av of this legislation 
are anticipating, if it is enacted, perhaps lower rates. Would that 
be your assumption ? 

overnor Porter. I think you are 99.9 percent sure on that, sir. 
There is no other purpose for this legislation except lower tolls. 

Mr. Oniver. But isn’t it the natural thing to expect that with the 
additional expenses that are being forced upon us through one means 
or another, that it could be a reasonable assumption that the rates 
might increase rather than the possibility of decreasing ? 

rovernor Porrer. We have the mechanics in our present legislation 
to take care of tolls upping or going down, under the present finan- 
cial setup. This bill would not in any way facilitate the setting of 
tolls. 

Mr. Oxtver. I think that is a rather moderate statement, Governor. 
According to my rather inadequate understanding of what is involved 
here from the picture as you have outlined it, it would seem to me 
that this procedure might cause delays which would be more frus- 
trating, perhaps, than what the proponents of this bill think they are 
confronted with at the present time. 

Governor Porrrer. It would be a lawyer’s field day for several years. 

Mr. Ottver. That is what I am trying to allude to without saying so. 

Governor Porrer. Only a nonlawyer can say that. 

You brought up one interesting point, sir, that I would like to em- 
phasize. We charge 90 cents per 100 cubic feet of cargo-carrying 
capacity. Since so much of our cargo going through the canal is bulk 
materials, the actual cost of a ton of stuff going through is in the 87- 
cent range. 
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To load a ton of cargo at any one of our major ports costs in the 
neighborhood of $3 or $3.50. ‘To unload it costs something like that, 
too. My figures may be off somewhat, but the proportion between the 
cost of carrying that ton through the Panama Canal and the other 
things that have to be tacked onto the commodity is minimal. 

Mr. Ottver. Is there any way of comparing the rates that are 
charged in the Panama Canal with any similar or somewhat similar 
operation in the rest of the world? 

Governor Porrer. Yes; we keep track of Suez. Unfortunately, I 
haven’t kept the comparison up in the last 2 years, but the document 
is in preparation. The former document I did send every member of 
this committee. 

As I remember, Suez is just about what we are at the present time. 
It is just a little higher. 

Mr. Ottver. As I understood you to say, about four-fifths of the 
traffic through the canal is under foreign-flag operation. 

Governor Porter. Yes, sir. 

Mr. Oxtver. So that any increase in tolls would be reflected, I ex- 
pect, in the cost of imports into this country. 

Governor Porrer. Or any decrease, which this bill contemplates, 
would make foreign countries even more competitive. 

Mr. Outver. Which is a sad picture, so far as my area in the country 
is concerned, may I say. That is not pertinent to this testimony, but 
nevertheless it is the situation. 

Governor Porrer. Mr. Oliver, if you will read the speech that 
Madam Chairman kindly referred to, you will find that about half of 
it is about the sad competitive picture of American commerce. 

Mr. Outver. Thank you very much. 

That is all I have. 

Mr. Nix. May I ask a question right there? 

Mrs. Sutxtvan. Yes, Mr. Nix. 

Mr. Nix. Governor, although no change has been made in the tolls 
since 1936, yet your organization has machinery that has as one of its 
duties a reevaluation of the situation periodically, and they have done 
that over the years, on the situation as to tolls, and they have concluded 
that it was not feasible to reduce tolls over that period of time. 

That information has been available to the public, or at least to 
public officials, has it not? 

Governor Porrer. Yes, Mr. Nix, and it was one of the bases under 
which the Supreme Court made its decision; that the Congress had 
had the examination of the way we were doing things for several 
years—I do not know whether this is a good term—and ipso facto, it 
must be all right. 

Mr. Nix. Thank you. 

Mrs. Sutiivan. Mr. Johnson. 

Mr. Jounson. Governor, did you state that if the Panama Canal 
Company were authorized to prescribe the rates of tolls, that there 
would be no financial gain for the Panama Canal Company over and 
above what now exists ? 

Governor Porter. I do not understand what you are getting at, Mr. 
Johnson. 

Mr. Jonnson. What I am interested in is this: If this bill were 
passed, would there be a financial gain for the Panama Canal Com- 
pany from the standpoint of revenue? 
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Governor Porrer. If this bill were passed, sir, there would un- 
doubtedly be a resultant decrease in tolls and a resultant increase or 
addition or request for appropriations from this Congress to support 
the supporting services. fh other words, there would be a net loss to. 
the citizens of the United States. 

Mr. Jounson. That is what I want to get at. So you can see no. 
relief for the taxpayers of America, but, to the contrary there would 
be an additional burden; is that correct ? 

Governor Porrer. Yes, sir; that is the way I see it. 

Mr. Jounson. A little aside from this, what significance, if any, 
Governor, do you place on the influx of the Egyptians recently into. 
Panama, or do you care to comment on that ? 

Governor Porrer. I will be very glad to comment on that in execu- 
tive session. 

Mr. Jounson. Thank you. I have no further questions. 

Mrs. Sutiivan. Mr. Casey. 

Mr. Casey. How much time do you think you would spend in court 
if this bill were enacted ? 

Governor Porrer. I can tell y this, Mr. Casey: I would add to 
the regrets I have had all my life for not having a legal education. 

Mr. Casey. That is all. 

Mr. Gross. Madam Chairman, could I ask another question ? 

Mrs. Sutiivan. Yes, Mr. Gross. 

Mr. Gross. Is there any way of comparing the cost of the Suez 
Canal, the comparative cost, with the operation of the Panama Canal? 

Governor Porrer. The accounts of the Suez Canal Company, prior 
to the time it was taken over, are published, sir, and it would not be 
too difficult to get those costs prior to the time it was taken over. But 
since then I don’t think they are published. 

Mr. Gross. Their rates are somewhat higher, you say ? 

Governor Porter. I believe they are; yes, sir. 

Mr. Gross. It is not a lock canal, is it ? 

Governor Porrer. No, sir. They have one problem we do not have, 
and that is wind-blown sand which causes a considerable amount of 
dredging every year to get the sand out of the canal. 

Mr. Gross. Well, we have landslides, too, don’t we ? 

Governor Porter. Yes, sir; we do. 

Mr. Gross. Frankly, I am surprised this bill is in here, that we 
are even considering a bill of this kind. I am surprised that there 
hasn’t been an increase in the tolls of the Panama Canal, in keeping 
with the increased costs of everything else. 

Governor Porter. My predecessor, sir, went on the basis of no hired 
labor operations in the canal and since 1952 we have reduced the 
force. He reduced it about 5,000, and I reduced it about 1,000 people. 
That is the only reason we are operating at a break-even now. 

Mr. Gross. If you are paying your fully allocated costs in all of 
them, there would have to be an increase. 

Governor Porter. Yes, sir. 

Mrs. Sutiivan. I may have one other question, Governor. 

The law as written today means that the Panama Canal Company 
could, at any time, call for a review, if they felt there should be 
some change, either in raising or lowering the tolls? 

Governor Porrer. Once a year, Madam Chairman—well, I would 
like to precede that by this: We have a subcommittee of the Board of 
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Directors which comes to the Canal Zone at least three times and 
sometimes four times a year. They look into very carefully not only 
our financial statements, how we are operating our moneys, but how 
we are proposing to budget for the next year. 

As a basis of that examination, that subcommittee and the Presi- 
dent of the Panama Canal Company recommends to the Board of 
Directors that. we either do or do not—and it has always been “do 
not”—change tolls for the forthcoming year. It is a formal action 
of the Board of Directors after this kind of examination that causes 
that to be done. 

Mrs. Sutzivan. Thank you, Governor. 

There is one other thing I would like to ask you while you are 
here. Are you going to be over here for a ae of days or not? 

Governor Porrer. I am presently planning to leave Friday after- 
noon, but I will be here until then, at least. 

Mrs. Sutuivan. The next witness this morning is Mr. C. D. Wil- 
liams of the law firm of Morgan, Maclay & Williams of New York 
‘City, who will speak for the American Merchant Marine Institute. 


STATEMENT OF C. DICKERMAN WILLIAMS, APPEARING ON BEHALF 
OF THE AMERICAN MERCHANT MARINE INSTITUTE 


Mr. Witt1ams. Madam Chairman, I have a statement which I am 
submitting to the members of the committee. I intended in a gen- 
eral way to follow the statement, but make interpolations here and 
there in the light of remarks that Governor Potter has made, and 
questions asked by members of the committee which I think require 
amplification at various points. 

hen at the end I would like to devote myself to several of the 
points which Governor Potter made; directly devote myself to those 
points. 

Mrs. Sutxivan. That will be fine, Mr. Williams. 

Mr. Wiu14Ms. Let me say that I have great admiration for Gov- 
ernor Potter as an engineer and as administrator and, despite the fact 
that he did not study law, I have always had great admiration for him 
as an advocate. If he had studied law, he would have made a very 
eminent counsel. 

However, at legal interpretation I am forced to disagree with him. 
In fact, as I shall attempt to bring out, his own lawyer, as I under- 
stand it, disagrees with him on the legal questions which are pre- 
sented here; I mean with respect to interpretation of the statute, as to 
section 412(B) which prescribes the tolls el 

If I may, I will proceed with my statement. 

Mrs. SuLtIvan. You proceed just as you feel you should. 

Mr. Wiiu1aMs. Thank you. 

My name is C. Dickerman Williams. I am a member of the law 
firm of Maclay, Morgan & Williams of New York. I am appearing 
here today on behalf of the American Merchant Marine Institute and 
in support of H.R. 8983. Essentially, the purpose of this is to amend 
section 411 of title 2 of the Canal Zone Code so as to authorize judi- 
cial review of the action of the Panama Canal Company in fixing tolls 
or failing to fix tolls when the tolls formula prescribed by section 412 
would call for a decrease in tolls. 
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Let me emphasize that this bill does not propose any change in the 
tolls formula. That would remain unchanged. It simply authorizes 
the courts to enforce that formula, whatever it may be. Obviously 
it would not preclude Congress from making any change in that tolls 
formula, assuming that it found that formula, as construed by the 
courts, to be unsatisfactory. It is simply to give the citizen access to 
the courts for the enforcement of the congressional will, whatever 
that will may be. 

The bill is an outgrowth of a decision of the U.S. Supreme Court in 
Panama Canal Company v. Grace Line, Inc. (356 U.S. 309), a decision 
announced on April 28, 1958. That was a suit brought by 12 U.S.- 
flag shipping companies who are all substantial users of the canal. 

In that’ case the Supreme Court reversed a decision of the U.S. 
Court of Appeals of the Second Circuit reported at 243 F. 2d 844, 
The court of appeals had directed the issue of a summary judgment 
commanding the Panama Canal Company to prescribe tolls in ac- 
cordance with the statute. The Court approved the analysis of oper- 
ating results by the General Accounting Office. 

This analysis showed tolls collections substantially in excess of the 
formula provided by section 412. In particular, the court of appeals 
had found that the statute did not authorize the Panama Canal Com- 
pany to absorb from tolls the losses of its so-called business activities, 
that is to say, the losses of Panama Railroad, the Panama Steamship 
Line, the grocery stores, commissaries, and other collateral activities. 

When the losses of these collateral activities were eliminated, the re- 
sults of canal operation showed a very large profit, in fact, about 50 
percent above cost of operation. That is to say, the cost of operating 
the canal as defined by the formula set forth in section 412 is only 
about two-thirds of what tolls collections actually are. So if the 
formula were provided, there would be a reduction in tolls. 

The Supreme Court, however, took the view that under existing leg- 
islation the interpretation of the statute was for the discretion of the 
Panama Canal Company. The Court finished its opinion by saying, 
at page 319: 

That does not necessarily mean that the construction of the act, pressed on 
us and on Congress by petitioner, is the correct one. It does, however, indi- 
cate that the question is so wide open and at large as to be left at this stage 
to agency discretion. The matter should be far less cloudy, much more clear for 
courts to intrude. 

The petitioner was the Panama Canal Company. 

The Court then, in a footnote, stated : 

A bill was introduced in the Senate in 1955, S. 2167, 84th Congress, 1st session, 
by Senator Magnuson, which would give judicial review of agency action in 
fixing tolls. That bill was reported favorably by the committee (S. Rept. 2375, 
84th Cong., 2d sess.). But it never came to a vote. See 102 Congressional 
Record 11541, 12901, 13901. 

The report of the Senate Commerce Committee came out on June 
27, 1956, just before the national conventions, and Congress adjourned 
relatively early that year, on July 10, and there was really not an 
opportunity to bring the bill to a vote before the adjournment of 
Congress. 

Mr. Gross. There has been ample time since, however. 
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Mr. Witu1aMs. Mr. Gross, this is the sequence of events there: 

That was in 1956. At that time our suit was pending before the 
courts. In 1957 the case had been argued in the Court of Appeals 
of the Second Circuit. We maintained that under the Administra- 
tive Procedure Act and the laws creating the Panama Canal Com- 

any as a Government corporation and making it subject to suit as all 
Governrent corporations are, we didn’t really need this judicial 
review ‘provision. We were waiting for the decision of the court of 
appeals, and that came down in April 1957, shortly after Congress 
reconvened. 

That decision upheld our position that special legislation was not 
necessary, held that the company had not been interpreting the statute 
correctly, and commanded it to enforce the statute, to obby the law. 

The company then applied to the U.S. Supreme Court for review, 
and the Supreme Court granted that review. The Supreme Court’s 
decision did not come down until April 28, 1958. At that time we 
felt it was too late to get it before that session of Congress, which 
was about to adjourn, so we waited for the next Congress, and in the 
year 1959 Mr. Donohue did introduce the present bill. 

It was the feeling, as I understand it, that the Senate committee 
with jurisdiction had already expressed itself in favor of judicial 
review, and, therefore, this bill should come before the House. If this 
committee approved this bill, therefore, presumably the same Senate 
committee having jurisdiction would follow its own report, which 
was a unanimous report made a couple of years ago. That is the 
sequence of events. 

Mr. Gross. Being the astute lawyer that you are, you are not setting 
forth this footnote language of a court decision as indicating an intent 
on the part of Congress; are you ! 

Mr. WitiiAMs. No, not at all. 

I am only indicating the occasion for this bill. I deduce from that 
footnote, from the context, that what the Supreme Court was saying 
was that the courts could not construe the statute in the absence of 
special legislation, comparable to that which the Magnuson bill would 
have provided. 

I suggest this simply as a hint from the Supreme Court to Congress 
as to what it should do if it wanted to authorize the courts to construe 
and enforce the statute. 

Mr. Gross. I would just as soon the Supreme Court would not tell 
us what they think we ought to do. 

Mr. Wiiu1aMs. I certainly did not construe it that way. I con- 
strued it as telling you what you might do if you wanted to doit. In 
other words, I am simply giving the background of this particular 
bill. We construed it, at any rate, as a hint that if there were special 
legislation, the courts could then construe and enforce the statute. 
This bill would provide that legislation. 

Asa matter of fact, at another place in the Supreme Court’s opinion, 
it said: 


We are not saying that the tolls formula may not present a justiciable issue. 
We are simply saying that at the present stage it doesn’t. 

Then the opinion wound up with that language to which I referred. 
I am simply at the present time giving the background of the bill, 
Mr. Gross. 








20 


The bill now before your committee is, insofar as judicial review 
is concerned, substantially the same as that introduced by Senator 
Magnuson and unanimously approved by the Senate Interstate and 
Foreign Commerce Committee in 1956, and referred to by the Supreme 
Court in the language quoted above. 

The Magnuson bill of the 84th Congress contained numerous other 
rovisions, most important one that would have transferred the canal 
rom the Department of the Army to the Department of Commerce, 

The present bill does not contain the other provisions of the Magnuson 
bill. In other words, it is comparable to the Magnuson bill only in 
respect of judicial review. 

he present bill does not contain these other provisions of the 
Magnuson bill. 

The present bill does not attempt to alter the tolls formula of sec- 
tion 412 which was enacted into law by the act of September 26, 1950, 
64 Stat. 1038. Its sole objective is to authorize the courts to enforce 
that formula and to resolve the clouds that the Supreme Court found 
to exist. The basic philosophy of this bill is that statutory inter- 

retation is a matter for the courts and not for the interested agency. 

t is an implementation of the theory expressed by section 10(a) of the 
Administrative Procedure Act that any preson “aggrieved” by agency 
action, a word defined by the same act to include “failure to act,” is 
“entitled to judicial review.” 

The Supreme Court has, as we understand its opinion, held that 
the provision of section 10 of the Administrative Procedure Act that 
excludes from judicial review agency action that is by law committed 
to agency discretion, applies also to the construction of a statute that 
is cloudy as distinguished from one that is clear. 

To put it another way, the statutory construction of cloudy statutes 
is for the interested agency ; the courts may compel action only when 
the construction is clear. The court’s reference to the Magnuson bill 
implies that the judicial review provision of that bill would, if it be- 
came law. enable the courts to construe the statute whether or not 
it is cloudy. 

The clouds over the present statute are serious ones, and, we submit, 
should be dissipated. The authority for the construction of the 
statute urged by the plaintiffs in the Grace Line case, viz., the tolls 
should be prescribed on the basis of canal operations only and without 
regard to the operating results of the so-called business activities, is 
impressive. It is not a bright idea dreamed up by interested parties. 

The General Accounting Office audit report for 1954 said: 

The legislative hearings and reports of congressional committees preceding 
the reorganization (meaning the reorganization of the Panama Canal Company 
effected by the act of September 26, 1950, the statute which enacted the tolls 
formula) indicate the intention that the Company would be self-sustaining and 
the canal and business activities would each bear its own cost of operation, 


including interest, depreciation and an appropriate share of the net cost of the 
Canal Zone Government. 
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According to the General Accounting Office audit report of that 
year, the General Counsel of the Company himself gave an opinion 
that the statute contemplated that the business activities be self-sup- 
porting and that tolls were not available to take care of their costs. 
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The Court of Appeals for the Second Circuit said in its opinion in 
the Grace Line case: 

That the defendant (referring to the Panama Canal Company) would defer 
toll changes in order to apply canal profits to cover its losses in other enterprises 
never occurred to the legislators. 

We thus have a situation in which the counsel to the very agency 
concerned, the General Accounting Office, and the U.S. Court of 
Appeals have all said that the agency was not complying with the 
law. Yet the highest authority, namely, the Supreme Court, has 
held that, because the law is cloudy the courts are not in a position 
to enforce the law as they construe it. 

We submit that such a situation is essentially unsatisfactory, that 
there should be some impartial neutral authority, presumably the 
courts, to whom the citizen can go to obtain construction and enforce- 
ment of the congressional will. 

Furthermore, we think that the present situation should be unsatis- 
factory to Congress. 

The act of September 26, 1950, was preceded by a long pertod of 
study by congressional committees, particularly this Merchant Marine 
Committee, and by the Bureau of the Budget. In particular, House 
Resolution 44, adopted February 28, 1949, which initiated the legisla- 
tive process that eventuated in the act of 1950, authorized this com- 
mittee to study the Panama Canal situation with particular reference 
“to the proper accounting and allocation of costs” at the Panama 
Canal and to recommend to Congress what elements of cost should 
properly be used in the future as the basis of a tolls policy. 

A subcommittee of the Merchant Marine Committee thereupon re- 
quested the President to cause the Bureau of the Budget to make a 
study of the canal and to recommend appropriate organizational and 
tolls policy changes. The Bureau made such a study. Participating 
with the Bureau in the study and in the Bureau’s work were repre- 
sentatives of the Panama Canal agency and of the shipping industry. 
Agreement was reached on a formula and the Bureau’s study recom- 
mended that formula to Congress. 

The minutes of the hearings and the reports of this committee and 
the Senate Armed Services Committee show, as the General Account- 
ing Office and the court of appeals said, that it was intended that tolls 
be fixed on the basis of canal operations only and without regard 
to the results of operations of the so-called business activities. Never- 
theless, apeerentey because the statute itself was apparently somewhat 
inartistically drawn, the Supreme Court held the matter to be too 
cloudy to authorize enforcement by the courts. 

Mr. Nrx. May I interrupt a moment ? 

Mrs. Sutitvan. Yes. 

_Mr. Nrx. I notice that you quote the circuit court from time to 
time, despite the fact that the Supreme Court has handed down a 
contrary opinion. 

_ It would seem to me that it is misleading the appeals court in that 
instance. 

Mr. Wiu1aMs. Mr. Nix, may I put it this way: The Supreme Court 
expressly disallowed an intent to construe the statute. It said the 
construction was too cloudy for the courts. But I am only pointing 
out that the court of appeals, which did think that it had the power 
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to construe the statute, reached the same construction that the Genera] 
Accounting Office did and that we had, 

Mr. Nix. I am only pointing out that whatever the court of appeals 
said, it did not Harm its decision ‘loes not control the question that 
you raise before it. 

Mr. Wuu1aMs. Mr. Nix, I think that I am properly referring to 
the opinion of the court of appeals for this reason. The court of 
appeals did eet into the background of the statute. It analyzed the 
congressional hearing, the congressional reports, and found—— 

Mr. Nix. Mr. Williams, I quite understand the court of appeals 
looked with kindness on the argument that you presented. The Su- 
preme Court did not. Naturally, you would refer to the decision of 
the appeals court. But I say to you that the thing you are referring 
to is misleading to some extent because it did not decide the issue 
and it is not controlling in the case. 

Mr. Wuu1ams. That is certainly true. That was what we learned 
from the Supreme Court. It is not as if this is what had happened, 
though, Mr. Nix. If the Supreme Court had said, “We disagree with 
the court of appeals construction”—they did not say “We disagree,” 
but they ees said, “This is too cloudy for the courts to go into.” 

Mr. Nix. Aside from that, both you and I know that the appeals 
court opinion is not controlling. 

Mr. pale, It certainly is not. We would not be here if it 
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were. 

Mr. Nix. Now, as I see it, all you want is that you want to have 
authority to have judicial review of what the Panama Company 
decides astolls. Is that the real point ? 

Mr. Wiuu1ams. But, of course, Mr. Nix, you understand that all the 
courts can do is to enforce what the Congress provides. 

Mr. Nix. You change nothing except that you want this judicial 
review. 

Mr. Wiu1ams. That is right. All we want is that whatever tolls 
formula the Congress may see fit to provide be subject to judicial 
review. 

Mr. Nix. All right. You sought that in the action you took pre- 
viously, without success. 

Mr. Wiuuiams. The only court that really construed the statute, 
that came up with a construction of the statute, agreed with us. It 
was the Supreme Court that said that the courts cannot get into the 
act without special legislation. 

Mr. Nix. I might put this to you, Mr. Williams: Had you been suc- 
cessful in that venture, there would be no purpose to be here today! 

Mr. Wiu1aMs. Absolutely right. 

Mr. Nix. And I say to you again, you went to the courts without 
success, 

Mr. Witu1aMs. That is right. 

Mr. Nix. This appearance here today follows, and you are seeking 
the same thing here that you sought there ? 

Mr. Witu1ams. I wouldn’t put it that way, Mr. Nix. 

Mr. Nix. What is the difference ? 

Mr. WuutaMs. We are seeking here authority—all we are seeking 
here is authority to go to the courts. We are not attempting to tell 
the courts what they shall decide. 
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Mr. Nix. No, of course not. 

Mr. Witu1amMs. We are not arguing that this or that construction 
js the correct construction. Here we are simply saying, “Let us go 
to the courts—let us go into the courts and let the courts say whether 
or not the Canal Company is doing what Congress told it to do.” 
We are not saying that Congress should tell it to do anything in par- 
ticular. We are simply saying, “Let us have access to the courts so 
that we may see that the congressional will is enforced.” 

Mr: Nix. There is one other thing I want to ask you about: In 
seeking this privilege, there must be some area in the action of the 
company that you find offensive to your interests. 

Mr. Wiuurams. Absolutely. 

Mr. Nix. You mention in that regard the extracurricular activities, 
the stores and those other activities. 

Mr. Wiu1aMs. That is right. 

Mr. Nrx. You mention that. 

How do you expect to have that changed? How does that offend 
against what is already being done by the Company ? 

Mr. Witu1aMs. Simply that the Company is absorbing the losses 
of those other activities from tolls, and Congress has provided, as we 
see it; and, as I say, with deference I refer to the opinion of the court 
of appeals because it is the only court that attempted to. construe the 
statute 

Mr. Nix. If you had judicial review, what makes you think that 
the court would say the company is acting improperly in that regard? 

Mr. Witu1aMs. Because section 412(B) doesn’t give the Company 
any right to inject those other activities into the tolls situation. That 
was our argument to the court of appeals and the court of appeals 
held that we were right. 

Mr. Nix. But I am pointing out that you did not prevail. 

Mr. Wituiams. We did not. prevail. We lost, not on the ground 
that our construction—Mr. Nix, the Supreme Court said: 





This does not necessarily mean that the construction of the act pressed on us 
and on Congress by petitioner,” 


meaning the Panama Canal Company, 
is the correct one. 


In other words, the Supreme Court expressly disavowed approval 
of the Company. 

Mr. Nix. It does not mean that it is the incorrect one, either. 

Mr. Wiuur1ams. No, it doesn’t. 

Mr. Nrx. That is why I say you did not prevail. 

Mr. Witttams. We failed to prevail—I don’t like to keep repeating 
myself—we failed to prevail, not because we were wrong in our con- 
struction of the statute, but because the Supreme Court said the 
courts did not have authority. 

_Mr. Nrx. And the court did not say you were right in your construc- 
tion of it. 

Mr. Wiis. That is right. 

Mr. Nix, if this bill is enacted and we go to the courts, it may still 
be that the courts would say we are wrong. 

Mr, Nix. The court has a right to change its opinion. Anything 
can happen tomorrow. You know that. 
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Mr. Wriu1ams. But if this committee and the Congress saw fit 
to permit us to go to the courts, I would be hopeful that the construe. 
tion of the statute adopted by the General Accounting Office, as J 
read its report, referring to the general counsel of the Company, 
itself, would prevail. 

Mr. Nrx. Mr. Williams, we are hopeful when we are in courts. 

Mr. Wittrams. Basically, all this statute is doing is giving us access 
to the courts. We believe it is the philosophy of Congress— increas. 
ingly the philosophy of the legislative branch—that the citizen should 
be permitted to go to court when he feels aggrieved by the action or 
failure to act of administrative agencies and attempt to persuade the 
courts that the administrative agency is mistaken. That is all we seek 
in this particular instance. 

We are not asking for any particular formula. We are simply say- 
ing, “Please let us go to the courts and let us have the courts say 
whether or not Congress is being obeyed.” 

Mr. Gross. Is the gentleman finished ? 

Mr, Nrx. Yes. 

Mr. Gross. I am the furthest thing there is from a lawyer, but I am 
seeking information. 

You go to the courts, but you also set up the President in this deal— 
by providing that changes in basic rules and measurements shall take 
effect upon approval of the President of the United States. 

Is the court final in determination of the rates and measures? 

Mr. Wit11aMs. There is no disagreement over the rules of measure- 
ment. We simply left the existing statute as it was. There has been 
this conflict of opinion over tolls. We wanted to authorize the courts 
to review that controversy. 

Mr. Gross. Do I understand that, under the terms of the bill, it ap- 
plies only to measurement and not to tolls? 

Mr. Wizu1aMs. It is the other way around. It applies only to tolls 
and not to measurements. 

Mr. Gross. Then the President has overriding authority, hasn’t he? 

Mr. Wirtu1aMs. Only with respect to rules of measurement. Rules 
of measurement are left to the President and the tolls are left to the 
Company and to the courts. 

Mr. Gross. Rules of measurement? And tolls are left to the courts? 

Mr. Wiuu1aMs. That is right. 

You see, there is no statute with respect to rules of measurement. 

Mr. Gross. How do you separate the two ? 

Mr. Wrixi1aMs. Because under the language of the bill—section 411 
(4) relates to rules of measurement and section 411(B) relates to 
tolls. 

Mrs. Suturvan. Mr. Gross, would you yield to me for a moment! 

Mr. Gross. Yes. 

Mrs. Sutiivan. I am up in outer space with this now. 

In your opinion, would you disregard the losses that are incurred 
by the operation of the grocery stores, the railroads, and these other 
things that are operated on behalf of the workers of the canal ? 

Mr. WirtraMs. I would argue that Congress had done that. 

Mrs. Sutzivan. You would argue what? 


Mr. Wriu1aMs. That Congress did that in the act of September 26, 


1950. 
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Mrs. Sutxivan. In your opinion, could the canal operate efficiently 
without the use of U.S. personnel ? 

Mr. Wuu14Ms. No, I think U.S. personnel are necessary. for the op- 
eration of the canal. 

Mrs. Sutuivan. If these workers had to pay full costs for the items 
necessary for living and working in the Canal Zone, would not their 
salaries have to be increased substantially ? 

Mr. Wu1aMs. I don’t really know that I am in a position to judge 
that. Iam only really testifying on the principle of judicial review. 

It is my understanding that their salaries are based on comparable 
work in the United States, plus a differential for living in the Canal 
Zone. 

Mrs. Sutuivan. But if you realize that everything that they would 
use down there has to be shipped to them, there is nothing manufac- 
tured there, there are no private businesses, private enterprise, in the 
Canal Zone, everything is brought down to them and these stores are 
operated for them aaa for no one else, but operated, really, by the 

anal Company, do you feel that any loss, then, that is incurred in 
operating these stores and railroads, whatever, should be paid for by 
the taxpayers of the United States in order for the users of the canal 
to have a lesser rate? 

Mr. Wut1aMs. No, I think users should pay whatever is necessary 
for the cost of operation of the canal. But many of the people who 
have access to the commissaries are military personnel, and many of 
these collateral activities are primarily related to the military rather 
than to canal operation. 

The canal and the Canal Zone perform two functions. They are a 
U.S. military base and they are a commercial transit operation. We 
feel that the commercial transit operation should pay its way, but we 
feel that the military also should pay their way. In fact, that was the 

rincipal controversy in 1948, 1949, and 1950. But, as I say, today 
I am only talking about judicial review. 

I am not arguing one way or another as to what Congress should do. 
Tam happy, however, to answer, because I have lived with this subject, 
and I am familiar with it. I would be glad to give you my ideas as a 
citizen. 

I think the canal transit operation should pay its way, but I don’t 
think that the canal transit operation should be burdened with what 
are essentially military costs. 

Mrs. Suutrivan. I think the Governor pointed out that by the mili- 
tary using some of the commissaries there, that they do lessen the cost 
because of greater volume. 

Mr. Wixtiams. That was all studied by the committees and by the 
Bureau of the Budget at the time this very legislation was adopted. 
In fact, the principal argument made at that time was that large na- 
tional defense costs were being loaded on tolls. 

The whole purpose of this bill was to segregate the military situa- 
tion from the canal, the commercial canal, operation. Congress came 
up with this formula. Perhaps it would be a mistaken one, but I 
happen to believe that it is a correct one. 

n other words, the real gist of the thing is whether or not certain 
operations there that are primarily military operations should be 
loaded on to canal tolls. 
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Mrs. Sutiivan. You realize, Mr. Williams, that the military opera- 
tion has been considerably cut since this last review and discussion ? 

Mr. Wiis. It has been considerably cut, but certain operations 
are subsidized from tolls that are essentially military. 

For instance, the purpose of the Panama Railroad is primarily mili- 
tary. That has been recognized by reports of the Merchant Marine 
Committee, the Hoover Commission. 

Commissioner Brown said that he felt, or the members of the milj- 
tary department felt, that the military protection of the canal com- 
manded the continuance of the railroad. The Panama line, for 
instance, is not necessary from any point of view, other than from 
national defense. 

As Governor Potter said today, there are 48 ships a day going 
through the canal, and many of them are coming from San Francisco, 
New Oitedna, and New York, and could readily carry goods down, 
In fact, according to the Hoover Commission, at any rate, in their 
effort to get freight for their shippi line which runs between New 
York and the zone, the company has all its products that it buys any- 
where in the United States shipped to New York and put on its zone 
ships, whereas if it were simply a commercial operation, it would be 
shipped from the west coast, we will say, or from New Orleans. But 
as it is, there is favoritism given to the east coast from the point of 
view of purchase. Goods that can’t be bought on the east coast have 
to be eo i all the way to New York, whereas commercially they 
might well come from New Orleans, San Francisco, Los Angeles, or 
other ports. 

Mrs. Sutxrvan. There is a chance we may go into that, Mr. Wil- 
liams, but I want to get back to this: If the Panama Railroad was 
discontinued, the idea was to build another highway. I believe at the 
present time we maintain the highway that is in existence. 

Mr. Witiams. Yes. 

Mrs. Suuzivan. I do not know at the present time what the cost of 
that highway maintenance is. Maybe one of the men from the GAO 
could give us that figure quickly, if they could. 

Mr. Porter. It is something around $200,000 that the military put 
up to maintain that highway. It doesn’t come out of us at all. Two 
hundred thousand dollars a year is put up. 

Mrs. Suttivan. As you get into these other things that you feel 
should be eliminated from the cost of the operation of the canal, I 
think there would be many, many more things taken into considera- 
tion that could militate against the items you mentioned, Mr. 
Williams. 

Mr. WitutaMs. Mrs. Sullivan, I only represented the American- 
flag shipowners, and we are all taxpayers. We are perfectly happy 
to pay taxes and we think we should pay for the military establish- 


. 


ment down there as taxpayers and not as tollspayers. I mean basi- 
cally it is somewhat unsatisfactory to pay tolls at higher than other- 
wise necessary in order to subsidize a line that competes with us. 

We have MSTS, we have the Panama line, and then we have a num- 
ber of American lines all running down. One of the reasons our tolls 
are so high is to subsidize this Panama line that goes out into the 
commercial market and tries to take freight away from us. 





m 
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Mrs. Sutiivan. One thing we are going to try to see is that no 
more burden is put on the taxpayers’ backs just to have shipping 
through there, for the benefit of everybody. 

Mr. Gross. I am glad to hear somebody say they are happy to pay 
taxes. 

But I have one other thing that intrigues me very much. The 
shipowners come in and plead national defense in behalf of subsidies 
for the building of ships and the operation of ships and so on and so 
forth. Yet when it comes to a situation of this kind, national de- 
fense goes out the window, you are not interested in national defense. 

Mr. Witu1aMs. I might say that the American Merchant Marine 
Institute, which I am representing today, has both subsidized and un- 
subsidized members. Although I don’t know the figures, I would say 
that the total tonnage of unsubsidized tonnage in the institute is 
probably greater than the subsidized. But we ie think that the sub- 
sidized members—and I don’t want to speak for the subsidized mem- 
bers because, as you say, I am representing a group which has more 
unsubsidized tonnage, as I understand it, than subsidized tonnage. 

As I understand it, their pomt of view, and perhaps they should 
speak for themselves, is that it is somewhat inconsistent, to subsidize 
a ship going down to the canal and then make it pay tolls which are 
higher than otherwise necessary in order to provide a government line 
which is trying to take freight away from it. 

Mr. Gross. Coming from landlocked Iowa, I will say to you as I 
said to Governor Potter, that to me it is something of a miracle that 
tolls haven’t been increased instead of decreased. 

Mr. Wituiams. I think I am getting to some of these points a little 
later on, and I think perhaps we can discuss them ‘a little better after 
I have outlined it. 

Mrs. Sutxivan. Please proceed. 

Mr. Wia1aMs. The only preceding occasion on which the question 
of judicial review was drawn to the attention of a congressional com- 
mittee, was at the hearings in 1956 on the Magnuson bill: 

As I have already said, the Senate Commerce Committee unani- 
mously reported that bill favorably. The committee’s report dealt 
specifically with the subject of judicial review. 

I submit as an exhibit to the formal statement which I propose to 
hand to the reporter at the conclusion of my testimony a copy of that 
part of the report of the Senate Commerce Committee in which the 
committee gave its reasons for favoring judicial review. 

I might say that that report dealt with almost exactly the same 
arguments that Governor Potter made here today. At the hearings 
in 1956 on the Magnuson bill, the then Governor of the canal appeared 
and he gave arguments—I do not criticize him for it—which were the 
same general arguments made by Governor Potter today. But that 
was overruled by the Senate Commerce Committee in the portion of 
its report annexed to my statement. 

As an additional exhibit, I attach a copy of the letter from Mr. 
Henry P. Chandler, then the Director of the Administrative Office of 
the U.S. Courts, to Senator Magnuson, in which Mr. Chandler quotes 
Chief Judge Clark of the second circuit as making no objection to the 
proposed legislation and regarding it as a “matter of legislative 
policy for the Congress.” 








28 PANAMA CANAL TOLL FORMULA 

Let me discuss briefly some of the provisions of the statute. The 
modern trend in judicial review of rate orders and rate action by 
administrative agencies is review by courts of appeals. 

Perhaps most analogous is section 505 of title 33 of the United 
States Code, by which the courts of appeals are given jurisdiction 
to review rate orders made by the Department of the Army with re- 
spect to tolls on bridges over navigable waters. 

Rate orders by the Secretary of iculture, the Civil Aeronautics 
Board, the Federal Maritime Board, and the Federal Power Com. 
mission may be appealed directly to the courts of appeals (U.S.C, 
title 49, ch. 9; title 5, ch. 19A; title 15, ch. 15B). 

The bill contemplates that the Panama Canal Company will con- 
duct. a hearing of which a record will be made and that its deter- 
mination will be on that record. 

I might say that the expression “adjudication” is erroneous; I 
got it from a previous report on the bill. 

The phrase “an adjudication determined on the record” is borrowed 
from section 5 of the Administrative Procedure Act and was intended 
to bring into play the specific procedures of that act as well as the 
requirements of fundamental fairness in ratemaking described in 
Clarksburg-Columbus Short Route Bridge Company v. Woodring (90 
F, 2d 788 CADC) and in Morgan v. United States (298 U.S. 468). 

The authorization to the court of appeals that it may compel the 
company to act when it has “unlawfully withheld or unreasonably de- 
layed action” is also borrowed from the Administrative Procedure 
Act, section 9(e). 

The courts of appeals are quite accustomed to this type of proceed- 
ing which is usually held with respect to assertions that a lower court 
has unlawfully withheld or unreasonably delayed action. That this 
is a very common and frequent matter for courts of appeals is dem- 
onstrated, inter alia, by the Court’s opinion in Mottolese v. Kaufman 
(176 F, 2d 301 (C.A. 2d) ). 

The fundamental purpose of this bill is to bring the matter of tolls 
fixing statutes within the area of court action and is not intended to 
be the advocacy of any particular formula. 

I do think, however, that perhaps some reference should be made 
to the merits of the formula shisiod uneven adopted in 1950, after 
the long studies and negotiations to which I have referred. Funda- 
mentally, that policy was to regard the following activities carried on 
in the Canal Zone as distinctive, and I am quoting from House Resolu- 
tion 44 of the 80th Congress: 

(a) the transit of the canal by commercial, governmental, and military ves 
sels of United States and foreign nations ; 

é (b) military activities of the United States in and connected with the Canal 
one ; 

(ec) United States civil government, including, but not limited to, sanitation, 
public schools, playgrounds, hospitals, and so forth ; 

(d) business operations conducted under the supervision of the Governor 
General of the Panama Canal by the various business units of the Panama Canal 
and Panama Railroad Company ; 

In other words, the House of Representatives, in its Resolution 44, 
found that there were these four distinct kinds of activities being car- 
ried on in the Canal Zone. 
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The purpose of the mandate or the directive which the House gave 
to the Mofchatit Marine Committee was to work out a formula that 
would provide that tolls bear an appropriate share of that total bundle 
of costs. 

What the committee eventually came up with, after the study by 
the Bureau of the Budget and the negotiation of the parties, was that 
the canal transits, the military activities, and the business operations 
should each bear their own respective costs. However, as civil gov- 
ernment provided benefits for the business operations, canal transits, 
and military activities, the tolls should bear an allocated share of the 
cost of U.S. civil government and that share was to be determined 
primarily on the basis of the proportion of the gross revenues of tolls 
to the gross revenues of the company. I submit that that was a sound 


is. 

Although the canal company has argued, particularly in the Su- 
preme Court, that the so-called business operations were auxiliary to 
the canal operation and therefore should be treated as a part of its 
costs, the fact is, as the minutes of the hearings of the congressional 
committees, particularly of this Merchant Marine Committee, leading 
to the enactment of the act of September 26, 1950, show with great 
clarity and force that these business operations are primarily incident 
to national defense policy. 

For instance, the seek for the Panama railroad is primarily from 
the point of view of national defense. The same comment may be 
made with respect to the Panama shipping line. The same com- 
ment is applicable to the commissaries and to the schools. As it is 
now, the entire expense of the civil government and the losses of all 
these other activities are absorbed from tolls. 

The result has been that despite the very substantial increase of 
canal traffic in recent years, and despite the fact that the costs of 
canal operation are primarily fixed, that is to say, the costs are 
chiefly interest and such fixed costs as maintenance and depreciation 
which are pretty much the same irrespective of the rate of traffic, 
there has been no decrease in canal tolls. 

This situation is in striking contrast with the Suez Canal, per- 
haps the most comparable traffic operation in the world. The Suez 
tolls have been reduced 26 times since the opening of that canal. 
There were two increases, once at the time of World War I and again 
at the time of World War II. But the 26 decreases far outweigh 
these two increases. 

The present Panama Canal rate was fixed in 1937 and is the same 
today. In contrast, the rate at Suez is approximately one-third less 
than the rate in 1937, having gone down from $1.40 to 97 cents a ton. 

It should also be borne in mind that the decreases at Suez are not- 
withstanding the announced intentions of both the Suez Canal Co., 
the operator until July 1956, and of the Egyptian Government, the 
operator since then, to run that canal for a maximum of profit. 

On the other hand, our Government has declared its intention to 
make use of the Panama Canal partly for national defense and partly 
in trust for worldwide commerce and without profit. 

Congress sought to carry out that intention by the act of Septem- 
ber 26, 1950, as its reports abundantly show. It is, therefore, some- 
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what anomalous that the canal operated for profit has so strikingly 
reduced tolls, whereas the canal operated at cost has failed to do so, 

The analyses by the General Accounting Office show that if the 
intention of this committee and of the Congress as embodied in the 
act of September 26, 1950, should be actually carried out, there would 
be tolls reductions comparable to those at Suez. Thus the General 
Accounting Office audit report for 1956 shows that for the 5-year 
period, July 1, 1951, to June 30, 1956, the canal activity had operating 
income of $110,830,000 and costs of only $74,888,000. 

In other words, the costs were only approximately 63 percent of 
revenue. Thus tolls at present rates are producing more than half 
again as much revenue as the cost of canal operation. 

However, I do not intend to go into this question of the merits in 
detail as the purpose of this bill is to assure the aggrieved citizen 
access to the courts for the construction and enforcement of what- 
ever Congress decides the tolls-fixing policy should be. 

If Congress, like the General Accounting Office, thinks that the 
costs of the business activities should be absorbed from tolls, let it so 
provide. But it should, we submit, enable the citizen to secure judi- 
cial construction and enforcement of the language in which Congress 
expresses its policy. 

(Information referred to follows :) 
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ExuHIsit A 


QuoraTION From SENATE Report No. 2375, 84TH CONGRESS, 2D SESSION oN 
S. 2167 INsorar As THE REPORT RELATES TO JUDICIAL REVIEW OF TOLLS FIxiINne 
BY THE PANAMA CANAL COMPANY 


Section 9 of the bill as reported would make two major changes in the pro- 
cedure for determining tolls: 

It would require that hearings on tolls be conducted in accordance with 
the Administrative Procedure Act; and 
It would make tolls decisions subject to review in Federal courts. 

Management of the Panama Canal Company recommends against this amend- 
ment, on the following grounds: 

1. Application of the Administrative Procedure Act and court review to the 
canal situation is inappropriate, since in this case the provider of the trans- 
portation service is the Government itself, in contrast to usual regulation by 
administrative bodies where the Government regulates a privately owned carrier. 

2. There is no adjudication involved and no quasi-judicial function appro- 
priate for judicial review. 

3. The fixing of a toll at the canal is not significantly different from fixing 
the price for other goods and services sold by other Government agencies. 

The committee were unable to agree with any of these conclusions. 

Because the provider of the service in this case happens to be a Government 
corporation does not of itself render inappropriate the establishment of a formal 
procedure and court review with respect to tolls setting. The philosophy of our 
xovernment is that government is to engage in a business activity only when 
necessary in the common good and where it cannot be supplied by private means. 
When it does engage in such an activity, it should not obtain special immuni- 
ties from regulation usually imposed upon a utility-type operation dedicated 
to the public service. To provide such immunity would operate against the 
philosophy mentioned above, since it would permit Government operation of 
utilities to escape the public view provided by such devices as hearings under 
the Administrative Procedure Act and court review of decisions. The U.S. 
Government has operated steamship lines, bargelines, and railroads in the past 
and when it did so, subjected itself in the field of that operation at least to all 
of the regulatory provisions of Federal laws relating to the industry it was in. 

The Company’s contention that there is no adjudication involved and no 
quasi-judical action appropriate for court review seems to be somewhat wide of 
the question, if it is understood properly by the committee. If, as it appears, 
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the contention is that the amendment is inappropriate because there is no pro- 
cedure by which a formal conclusion is reached, then the reply simply is that as 
soon as Congress act, and provides the missing elements in that procedure, the 
defect will be cured. 

The Company’s final contention is that fixing the toll rate at the canal does 
not differ significantly from the act of any other Government agency fixing a 
price for goods or services that it sells. 

If by this the Company means that the mere mechanical process of arriving 
at a toll after examination of the various cost factors does not. differ widely 
from that same action in the case of other agencies, the committee agrees. But 
if that is the meaning to be attached to the comment, then it is of no probative 
yalue in arriving at a decision. 

This is because public regulation of utilities, including transportation, does 
not concern itself primarily with the mechanical procedure of price-setting. 
Regulation exists because the public interest is affected by the result of such 
mechanical process. If the Company means that the result at the canal is no dif- 
ferent than the result when a Government agency sells an ordinary commodity, 
then the committee must definitely take issue. 

To say that there would be no significant difference between the Government 
setting prices on autos or jewelry that it might manufacture, to suggest an un- 
realistic example; gr on issuance of a wildfowl propagation license, to suggest 
one more in the realm of reality—and the Government setting a rate for a toll 
at the Panama Canal is to deny the very reason for the existence of this com- 
mittee, of the Interstate Commerce Commission, Federal Communicaions Com- 
mission, Federal Maritime Board, and others. We do not have a governmental 
agency setting prices on autos or jewelry in peacetime. But we do have agencies 
with either ratesetting powers or at least powers of review and vacation in the 
field of transportation, because transportation is so linked with the public in- 
terest ; because to provide stability, certain exemptions are granted transporta- 
tion from the antitrust laws and because competition is necessarily curtailed to 
some extent in the field. 

Rather decisive, the committee believes, is the fact that this entire question 
was reviewed by Mr. Henry P. Chandler, Director, Administrative Office, U.S. 
Courts, who communicated with the committee twice-on the subject. He 
examined procedural laws involved, had the benefit of comment from both the 
Company and the tollpayers, and revised the matter with Chief Justice Clark 
of the second circuit. Justice Clark informed Mr. Chandler, who in turn in- 
formed the committee, that the court and Mr. Chandler’s office have no objec- 
tion to this portion of the legislation and believe that the question of an appeal 
procedure is one for the Congress to determine. This was communicated to the 
committee by Mr. Chandler in a letter dated May 28, 1956. 


EXHIBIT B 
ADMINISTRATIVE OFFICE OF THE U.S. Courts, 
Washington, D.C., May 28, 1956. 
Hon. WARREN G. MAGNUSON, 
Chairman, COmmittee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 

DEAR SENATOR MAGNUSON: This will supplement my letter to you of April 27, 
1956, concerning a letter written to you on March 30, 1956, by Mr. Robert B. 
Mayer, president of the Pacific American Steamship Association, apropos of my 
statement of March 12, 1956, in reference to a pending bill relating to the ad- 
ministration of the Panama Canal (S. 2167). 

Without going into detail I will say that I have learned that Mr. C. Dicker- 
man Williams, counsel for the American Merchant Marine Institute and the 
Association of American Ship Owners, has prepared a revised draft of the bill 
(S. 2167). Chief Judge Charles BE. Clark, presiding judge of the Court of Ap 
peals of the Second Circuit, has concluded that the provision which the revised 
bill would make for the review in that the court of certain actions of the Pan- 
ama Canal Company is a matter of legislative policy for the Congress. Accord- 
ingly, I raise no objection to the enactment of legislation along the line of the 
revised bill. 

With kind regards, I am, 

Sincerely yours, 
Henry P,. CHANDLER. 








32 PANAMA CANAL TOLL FORMULA 

Mr. Wiuutams. I would like to add to my statement a few com- 
ments from notes which I made during Governor Potter’s testimony, 
during the questions which were asked him by members of the com- 
mittee. 

Governor Potter said that it would be difficult, if not impossible, 
to allocate these costs because the administrative expenses are borne 
to some extent by canal operation and to some extent by the business 
activities. 

The General Accounting Office had no difficulty in making that allo- 
cation. It made that allocation repeatedly. In fact, the case which 
we brought in the courts to compel action under the statute was based 
entirely on the General Accounting Office figures. 

The opinion of the court of appeals approved the allocations made 
by the General Accounting Office. 

Governor Potter keeps referring to supporting services. Well, 
those are supporting services only in the sense that the Canal Zone 
is both a commercial transit operation and a national defense base, 
Those services support both those purposes. They are not, as I have 
said before, many of them, necessary if the commercial transit opera- 
tion be considered by itself and only its own costs allocated to it. 

Governor Potter also referred to the —— 

Mr. Mar1arp. Could I interrupt a moment, Madam Chairman? 

I would like to have a more specific statement. 

Could these supporting services be dispensed with if there were no 
defense features? Which ones could we get along without? 

Mr. Wiis. I am not arguing that they should be dispensed 
with. 

Mr. Mariit1arp. You raised the question. 

Mr. WuuiaMs. I am not saying that they should be dispensed with. 
I am saying that they are not necessary to the commercial transit 
operation. 

Mr. Marxr1arp. Just a moment. 

The only reason for that being even a valid point to inject into this 
hearing would be that we could get along and operate the canal with- 
out them. Otherwise, what point is there in raising the question ? 

Mr. Wiiu1as. As a canal, it could be operated, sir. As a national 
defense base—I don’t question the judgment. 

Mr. Maru1arp. I am asking you the question: Could these services 
be dispensed with if we had no national defense installations in the 
Canal Zone? 

Mr. Wru1ams. The shipping line, I would say, what the Hoover 
Commission found, the railroad—there have been reports as to the 
Hoover Commission, which said the objective of the railroad was 
national defense. 

Mr. Matuurarp. You are getting away from the question. 

Could we do away with the railroad without building a highway or 
some other means of transportation ? 

Mr. WittriaMs. There already is a highway there. 

Mr. Mamu1arp. Partly in the Republic of Panama? 

Mr. WitutaMs. Yes. 

Mr. Marritarp. You cannot very well say that it is not important 
to the commercial operation of the canal to be subjected, particularly 
under present political circumstances down there, to naaible stoppage 
of traflic by the Republic of Panama, can you? 











PANAMA CANAL TOLL FORMULA 33 


Mr. Wuu1aMs. Well, I think that I don’t want to argue over words. 
It would seem that as a commercial matter, the highway would be 
adequate, not perhaps as an international policy matter. 

r. Mamararv. Let me put it this way: Do you not think that we 
are entitled to attach to the commercial operation of the canal those 
defense requirements that have to do only with the defense of the 
Canal Zone and not with the defense of the United States ? 

Mr. Witt1aMs. No, I don’t think we do. 

I think the national defense, as long as the United States—and 
quite properly, in my opinion—maintains the canal, I entirely agree 
with the policy of Congress. Nevertheless, I don’t think that the 
national defense of the canal should be burdened on tolls. I think 
that is something which is appropriate for taxes. In fact, that was 
the philosophy of Congress. 

r. Mariiiarp. Let us suppose somebody else operated the canal. 
Would they not have to incur these costs for the defense of the canal, 
itself, the defense of the zone which is necessary to the operation of 
the canal ? 

Mr. Witiams. Yes, but I think that those are properly Govern- 
ment costs, to be borne by the general taxpayer rather than by the 
user. 

I live in the city of New York, which is a heavily fortified city. 
But I don’t pay any special taxes. 

Mr. Maru1arp. No, you do not, but 80 percent of the customers of 
the canal are not U.S. taxpayers. 

Mr. WitraMs. But it is not their country that is defending the 
canal, 

Mr. Marir1arp. There is no use in belaboring the point, but it does 
seem to me that you are injecting rather unfair or misleading state- 
ments into this when you merely make these general statements that 
a lot of this is due to defense, but you do not get specific and say 
defense of what or whether it has any value to the commercial opera- 
tion of the canal. 

It seems to me you weaken your case by trying to bring in support- 
ing evidence which does not support your case. 

Mr. Witt1aMs. At the time that the act of September 26, 1950, was 
before Congress and before this committee, these considerations were 
taken into account, and it was the policy of the House, as indicated by 
House resolution, that there should be a segregation, and that tolls 
should only bear what is commercial cost. For that reason, they took 
the Panama Railroad and the Panama shipping line out of the tolls 
base, and took also the commissaries and the others. 

Mr. Marturarp. This is debatable, of course. 

Mr. Wixtriams. It may be debatable as to whether or not that 80th 
Congress was right, but I do not think there is much room for debate 
that that is what it actually did, as House Resolution 44, on page 8 
of my statement says. 

_ The purpose of the mandate or the directive to the Merchant Marine 
Committee was to segregate these different activities and to provide 
to what extent they should be paid for from tolls. 

Mr. Maitirarp. I agree, but this is still debatable as to the extent. 

The Supreme Court settled that question, that it is not so clear 
that anyone can be absolutely sure that this particular dollar of ex- 
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pense is solely chargeable to national] interest and this particular 
dollar solely chargeable to the operation of the canal. 

I think you are making assumptions here that you cannot support, 

Mr. Wiu1ams. Of course, what we are primarily trying to aecom- 
plish here is access to the courts to enforce congressional Polley, 

Mr. Manuiaarp. You are spending most of your time now telling us 
what congressional policy is. 

Mr. Wiu1aMs. I didn’t intend to do so. 

I think perhaps most of the questions have related to that. I do 
think I have tried to make clear that this bill doesn’t say anything 
about the tolls formula, 

Mr. Mariii1arp. But you are saying something about. it. 

Mr. Wiatams. Yes, but perhaps I am mistaken. Perhaps the 
courts will decide differently. ; 

I have often gone into courts with a particular construction of a 
document and have been overruled. But it all seems quite clear to 
me that this is what Congress intended at the time. That is the only 
way I can read the reports of the committees and the testimony taken, 

Mr. Maruiarp. I am challenging you only to indicate that it is not 
equally clear to everybody else. 

Mr. Witu1ams. At least I have the General Accounting Office and 
the court of appeals on my side. 

Mr. Maruniarp. That is all right. I just did not want to let those 
things stand because I think they are debatable. I do not say you 
are necessarily wrong, but I think you are not justified in making 
these flat assumptions. 

Mr. Witu1aMs. But it does seem to me that it is a healthier situa- 
tion to do or to follow out the congressional mandate, and if that re- 
quires that wages be raised, then let them be raised. But give the 
citizen the opportunity to see that whatever Congress wants is car- 
ried out by the company. I come back to that, 

I mean, I do think that the policy of the Congress that adopted the 
act of 1950 was the correct policy, of course, but the basic purpose of 
this legislation is not to make any change in the formula, but simply 
to say that the courts can go into it. Now it is a one-way street. 

Mr. Casey. Madam Chairman, may I ask a question at this point? 

Mrs. Suutzrvan. Yes, Mr. Casey. 

Mr. Casey. In other words, your dilemma seems to be as to what 
you think is the intent of the Congress with reference to what. these 
charges should be, and the General Accounting Office you say agrees 
with you ? 

Mr. WiiuraMs. In fact, we didn’t bring our case until after the 
General Accounting Office became out with its report. 

Mr. Casey. We could solve this dilemma not by passing this bill, 
but by spelling out to your satisfaction that all of these are for the 
operation of the canal and could be so charged, could we not? That 
would solve your dilemma ? 

That would be much simpler than going through all of this court 
rigamarole. 

‘Let us pass another piece of legislation stating, since we have per- 
mitted and authorized all of these functions, we think that they are 
necessary to the proper operation of the canal and should be taken 
into consideration. That would solve it, would it not? 
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Mr. WituraMs. I think if that were done, there should be hearings 
on that particular subject. I think that the citizen should be 
entitled 

Mr. Casey. To know what he is being charged for. That is what 
you are saying ¢ ve 

Mr. Witu1aMs (continuing). Entitled to have a neutral body decide. 

Mr. Casey. Did not the Supreme Court in effect say that this was 
an administrative function and unless it was highly abused they were 
not going to disturb it? Is that not exactly what they said? 

Mr. Wiuuiams. I wouldn’t put it that way. 

Mr. Casry. I know you are not putting it that way, but that is 
about what it amounts to. 

Mr. WixuiAMs. They said, Mr. Casey 

Mr. Casey. If there had been a great abuse, do you not think the 
Supreme Court would have grabbed that and really run with it? 

Mr. Wixuiams. They say, “That does not necessarily mean that the 
construction of the act pressed on us and on Congress by petitioner 
is the correct one.” So they were saying that they expressly dis- 
avowed, as I read it. 

Mr. Casey. They didn’t want to mess with it because they didn’t see 
that it was clear. It was an administrative function. They did not 
want to get into it because they did not think they had any authority 
to be in there unless there was a real abuse of discretion, of adminis- 
trative discretion. 

Mr. WixuiaMs. As I read the opinion, the central issue in the case 
was whether or not the company was entitled to charge the losses of 
the collateral activities against the tolls. 

Mr. Caspy. You have a right now to judicial review if there is an 
abuse of administrative discretion, have you not ? 

If there is an abuse of administrative discretion, you have a right 
to judicial review ? 

Mr. Wiuiams. Yes, but of course here we have this problem: 
When we are told that the construction of the statute is cloudy, it does 
not seem to me that the construction of the statute is a matter for 
which the head of an administrative agency is necessarily equipped. 

Governor Potter kept saying, correctly, that he was not a lawyer. 
His own lawyer 

Mr. Casey. Let’s take the statute. 

The statute first states that you shall have a method of measuring 
or computing the tolls. 

Mr. Wriu1aMs. That is right. 

_ Mr. Casey. And the President has final authority on that. There 
is no argument about that. When he approves that method of meas- 
urement for computing the tolls, that is set, is it not ? 

Mr. Wrurams. The President would get into it only if there were 
a change, Mr. Casey. 

Mr. Casey. That is right, but he approves the change. 

Mr. WituraMs. That is right. 

Mr. Casey. That is final. That is not subject to any judicial review 
whatsoever. Then it is up to the administration, that is, the Governor, 
to set the tolls based on that measurement; is that right? 

Am I right in that assumption ? 

That is where you have your problem. 
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Mr. Wu1iams. The tolls presently in effect were fixed by a procla- 
mation of the President in 1937. Before this statute, the President, 
himself, frequently fixed tolls. He fixed the present rate by a procla- 
mation in August 1937. Then this statute came along. There was 
agitation over this very question that we have been spending so much 
time on today, whether or not the tolls were being charged with an 
undue proportion of costs. 

Mr. Casry. We could solve that, as I say, going back to my original 
statement, by saying since Congress has seen fit to allow or authorize 
these other functions for the operation of the canal, they are proper 
functions and proper costs for the operation of the naa and should 
be so considered in the computation of tolls. 

That would solve all your dilemma, wouldn’t it ¢ 

Mr. Wituiams. Frankly, my observation has been that no particu- 
lar statutory or contract language is very important unless somebody 
me operates it is under an enforcible tote to the courts to comply 
with it. 

Mr. Cassy. Of course, I think the operation of the canal is not 
supposed to be responsive to the courts, but I think it is supposed to be 
responsive to this Congress. I think if we made a declaration to that 
effect, then it would be up to us to review how he sets his tolls and make 
sure that he doesn’t compute anything above that. 

Mr. Wiii14ms. Certainly the Congress has the right to define any 
tolls policy that it wants, perhaps subject to the obligation of the 
treaty that they be just and equitable. 

Mr. Casey. I don’t think the operation should be under any district 
court, appellate court or supreme court. I think it should be under 
the obligation to this Congress. If that is your dilemma as to the 
accounting procedure and how they compute the tolls, I think you 
gather from how this committee feels that those things are necessary 
to the operation of the canal. To relieve your mind, I think we can 
easily pass a resolution and so state. 

Mr. Witu1aMs. I do not think that would relieve my mind. With 
great deference, I think there are very few human beings who will 
make any decisions adverse to themselves unless there is some body 
authorized to enforce such a decision. You speak of coming to Con- 
gress. I think the purpose of Congress is to define legislative policy, 
and I think it is very effective in doing that. 

But I think because the membership of committees change, time 
passes, and that sort of thing, the interpretation and enforcement of 
statutes enacting that legislative policy are best left to the courts. If 
the courts come up with something that is unsatisfactory to Congress, 
then let Congress change the statute. 

Mr. Casey. They have not come up with anything unsatisfactory 
to us. It has been unsatisfactory to you. Just to relieve your mind 
and stop more of these bills from popping up here, I thought we 
might make it clear. 

Mr. Wuu1aMs. Well, I think before doing so, the committee should 
hold a hearing, really, on the merits of the formula. 

Mr. Cassy. Let me interject this: Mr. Williams, isn’t what you are 
really getting at that there are some functions down there that you 
do not think we should be in, and primarily it is those two ships that 
run back and forth from the east coast, that you do not think that 








PANAMA CANAL TOLL FORMULA 37 


should be operated, that line, at the expense of those who use the 
canal? And possibly they should not be used at the expense of the 
taxpayers asa whole? Our chairman has told you that we are prob- 
ably going to get into that. 

Mr. Wit11aMs. There are other activities also. 

For instance, Governor Potter kept saying today, for instance, that 
the military personnel bear the costs of the schools and of what they 
buy in the commissary. As I understand it from the General Ac- 
counting Office audit reports, the military personnel only bear the 
so-called direct costs. They don’t pay any overhead and, therefore, 
according to ordinary accounting, they do not pay the cost. 

They do not pay the cost as the General Accounting Office, for in- 
stance, saw it. Those are additional factors. Governor Potter re- 
ferred to the fact that the military uses the electric plant and the 
telephone plant. We see no reason why they should not pay not only 
the direct operating costs, but also the overhead costs. 

Any ordinary user of a telephone has to pay not only the direct 
operating costs, but also the overhead costs. But I do think this, Mr. 

asey : that before the formula should be changed there should be a 
hearing devoted to that subject. 

Mr. Casey. I will go along with you; that what we ought to do is 
to hold hearings on every function that is down there, and if they are 
not necessary to the operation of the canal, we ought to get out of 
them entirely, not just that those that use the canal should pay for it, 
but I do not think any taxpayer should pay for them. 

But I think that some of these factors, as has been stated, that you 
are using as an argument, are things which are very necessary to the 
operation of that canal. 

You could not operate that canal for 10 minutes, referring to your 
statement on the military operation, unless you had somebody to take 
care of it. 

Mr. Witi1aMs. Well, there isn’t any doubt that that was the philos- 
ophy of the act of 1950. I will not refer again to House Resolution 
44, which expressly directed the committee to provide for a proper 
operation of cost between military activities and these other activities. 

Mr. Casey. By the same token, you may find after these hearings 
that we think that the canal ought to pay the cost of every soldier 
that is down there. You may find those rates going up, if we carried 
to the nth degree as to what was absolutely necessary down there. 

Mr. Wru1aMs. I question if that was done if it would be in com- 
pliance with the Hay-Pauncefote Treaty. As a matter of fact, the 
Government of Great Britain filed an amicus curiae brief in the 
Supreme Court. 

Mr. Casey. They change the treaties all the time. 

Mr. Wuuitams. The Hays-Pauncefote Treaty has remained un- 
changed since 1901. 

Mr. Casey. I am saying that your position is untenable, and I think 
what we ought to do is to hold the hearings you are suggesting and list 
item by item all these things which should be charged against the 
toll and that will relieve your mind and it will also stop bills like this 
from coming up. 

Mrs. Suniivan. May I say before we go any deeper into accepting 
the provisions of this bill, we would certainly get the GAO up here, 
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and to prove the necessity for having those services or those expenses 
that are incurred in the Canal Zone area. 

You brought up something in your statement also of comparing the 
Suez Canal, the operation of the Suez, with the Panama Canal. 

There is no comparison in the type of passage through those two 
canals, is there ¢ 

Mr. Wuu14Ms. One is a sea level canal and the other is a lock canal, 

Mrs. Sutiivan. What is the difference in the number of employees 
in the Suez Canal and in the operation of the Panama Canal? 

Mr. WuuiaMms. I don’t know. As Governor Potter said, the Suez 
Canal does have a substantial operating difficulty to contend with that 
= not present in Panama, namely, the continual dredging and so 

orth. 

Mr. Matiurarp. We require dredging ourselves. 

Mr. Wru1aMs. Yes; that is correct. 

Mr. Mattirarp. Could I ask one question on that ? 

That struck my eye very forcibly, too. Isn’t it a fact that the costs 
of operating a canal like the Suez Canal are almost identical, regard- 
less of the amount of traffic that goes through? In other words, the 
increased cost for increased traffic is minimal in a canal of that type; 
isn’t that so? 

Mr. Wuutams. Yes, but I think that is pretty much also true with 
the Panama Canal. In fact, this company has declared in its reports 
that its costs are largely fixed costs. 

Mr. Marux1arp. There are substantial fixed costs, but you don’t 
think we operate those locks on a three-shift basis as cheaply as we 
could operate them on a one-shift basis, do you ? 

Mr. Wiuuiams. They are not operated on a three-shift basis at the 
present time. 

Mr. Matirarp. I thought they were. 

Governor Porrrer. Gatun is now operated 24 hours a day. We put 
on two more crews, Mr. Mailliard, in the last 6 months. 

Mr. WiiuiaMs. It is true that the more ships that go through more 
personnel is required. But that is also true in Suez. 

Mr. Mariii1arp. Is it? 

Mr. Wii11aMs. It is my understanding that it is. 

Mr. Marmuiarp. Aside from pilots and line handling and so forth, 
in a sea level canal, you have to do the same amount of dredging, the 
same amount of everything, to let one ship a day through. 

Mr. Witu1aMs. I don’t challenge the efficiency of our operation. I 
have never been there, but I understand it is efficiently operated. 
But I do believe that the additional personnel required for additional 
ships is relatively slight compared to the additional revenue which 
is received from the additional ships. 

In other words, relatively speaking, it is such as this: You have un- 
doubtedly gone through a highway toll booth. They have to have 
more ticket takers there when there is more traffic. Yet, relatively 
speaking, to the total cost of a toll highway, the additional collectors 
is relatively slight for the additional traffic. For instance, the big 
cost of the Panama Canal 





Mr. Matruurarp. You do not attach any significance to the $60 
million that is being expended so that the canal can keep up with the 
traffic, do you? 
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Mr. Wituiams. Yes, I do. 

Mr. Maituiarp. You think that is properly charged ? 

Mr. Wirtu1aMs. I think it should be put into the tolls base. I think, 
whether this law is right or wrong is not really subject to this bill, but 
I do not think there can be any doubt but that the present law con- 
templates that the tolls simply pay costs of operation, interest, depre- 
ciation, and an appropriate share of the cost of the Canal Zone Gov- 
ernment, which is based on gross revenues, and it is contemplated 
that additional projects, additional fixed plans, be paid for by appro- 

riations. 

What they have been doing is to use the proceeds of tolls for fixed 
plant. As a matter of fact, in the period July 1, 1951 to June 30, 
1957, out of tolls the company paid dividends of $15 million to the 
Federal Government, applied $38 million to the acquisition of fixed 
plant, increased cash by $8,500,000, increased the excess of notes and 
accounts receivable over current liabilities by $600,000, and absorbed 
$27,800,000 of losses by these collateral activities. 

So tolls have been very lucrative. In fact, toll collections have 
doubled since the canal was transferred to this company from the 
Government agency which formerly had it. They have gone up from 
$23 million to approximately $46 million a year. Yet things like 
interest, depreciation, which are major costs, have remained the same, 
and although undoubtedly some additional personnel are required for 
dredging, maintenance and whatnot, it has remained pretty much the 
same. 

Mr. Marutarp. Thank you. 

Mrs. Suttivan. Are there any other questions ? 

Mr. Williams, we appreciate your testimony very much. 

Mr. J. Monroe Sutiivan (vice president, Pacific American Steam- 
ship Association). May I file my statement for the record? I do not 
think it would add alot. It may save some time, 

Mrs. Suttivan. Yes, you may, Mr. Sullivan, 

(Mr. Sullivan’s statement follows :) 


STATEMENT OF J. MONROE SULLIVAN, VICE PRESIDENT, PAcIFIC AMERICAN STEAM- 
SHIP ASSOCIATION 


For many years Pacific American Steamship Association has taken a particu- 
lar interest in matters relating to the Panama Canal and has been motivated in 
this program by the economic fact that well over 50 percent of the cargoes that 
move to and from the Pacific coast, in large part on vessels of the members of 
this organization, pass through the canal in the course of transportation. 
Hence, everything concerning the canal and canal tolls is of interest to us. 

H.R. 8983 is not a new subject for consideration of the Congress. In 1956, in 
the 84th Congress, a bill (S. 2167) was reported favorably by the Senate Com- 
meree Committee, which included, among other things, the principle involved 
in H.R. 8983. That bill in the 84th Congress was not finally voted by the Senate 
because of the press of time in the final days of that Congress. However, state- 
ments on the floor by Senators particularly interested in the matter clearly indi- 
cated strong and compelling interest to have that legislation enacted. 

Subsequent to the above congressional activity in this matter, a number of 
the features included in S. 2167, 84th Congress, were resolved administratively, 
at least, the financial features; however, there remains for congressional con- 
sideration the matter of the judicial review of tolls decisions which is before us 
in H.R. 8983. 

Briefly stated, H.R. 8983 provides the following : 

1. It differentiates between the procedures to be used by the Panama Canal 
Company in arriving at basic rules of vessel measurement and procedures used 
in arriving at tolls levels. In this regard, it retains intact the provision that 
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rules of measurement shall be subject to, and shall “take effect upon the approya} 
of the President of the United States, whose action in such matters shall be fina] 
and conclusive.” 

2. In the matter of tolls decisions, it requires the Canal Company to prescribe, 
from time to time, changes in the toll rate. At present, the Panama Canal Com- 
pany is merely authorized to so prescribe. 

3. In prescribing tolls, the Canal Company shall make use of the provisions 
of the Administrative Procedure Act. At present, the Canal Company merely 
needs to give 6 months notice by publication, in the Federal Register, of any pro- 
posed changes in tolls with no spelling out of the procedures to be used thereunder. 

4. Provision is made for the U.S. Court of Appeals for the Second Circuit 
to have review jurisdiction or to compel action unlawfully witheld or unreason- 
ably delayed in the matter of tolls adjustments. 

5. Provision is made for reparations for excessive toll charges levied after 
the enactment of this legislation, subject to the discretion of the reviewing 
court. 

In seeking this legislation, the steamship industry is encouraged by several 
important judicial viewpoints in the matter. 

1. In the course of considering S. 2167 in 1956, the Senate Commerce Com- 
mittee sought the views of the Director of the Administrative Office of the U.S, 
Courts. A letter filed with the committee from that Office indicates no objec- 
tion to this type of legislation and believes that the question of an appeal pro- 
cedure is one for the Congress to determine. (See pp. 23-24 of S. Rept. 2375, 
84th Cong.) 

2. The Supreme Court in Grace Line, Inc. vy. United States held that the law 
concerning judicial review was not “peradventure clear” but continued to say 
“that does not necessarily mean that the construction of the act pressed on us 
and on Congress by the Company is the correct one. It does, however, indicate 
that the question is so wide open and at large as to be left at this stage to agency 
discretion.” The Supreme Court decision refers to the so-called Magnuson 
bill, 8S. 2167, as being one “which would give judicial review of agency action in 
fixing tolls,” and goes on to say, “We do not say, for we are not called upon to 
do so, that no justiciable issues can arise out of the tollmaking procedure for 
the Panama Canal. All we hold is that the controversy at present is not one 
appropriate for judicial action.” 

The logical conclusion from these remarks is that the present law does not 
make provision for judicial review as necessary to a solution of controversies 
arising under the tollmaking procedure. A further conclusion is that the ques- 
tion lies in Congress’s hands. 

There is no question in our minds that when the U.S. Government assumes the 
posture of a business enterprise as is the case in the Panama Canal, it should 
enjoy no special immunity from regulation usually imposed upon utility-type 
operations dedicated to the public service. H.R. 8983 will take a long stride 
forward in equating the obligations of a Government utility such as the Panama 
Canal and other industrial utilities in the matter of prices and rates quoted to 
the general public. 

Finally, we take note of the communication from the Comptroller General of 
the United States to the chairman of the Merchant Marine and Fisheries Com- 
mittee dated September 25, 1959, in which he reminds the committee that section 
8 of 8S. 2167, as introduced, is substantially the same as H.R. 8983. The Comp 
troller General also believes that the matters covered by H.R. 8983 are one of 
policy for determination by the Congress and takes no stand for or against the 
principle involved, but he goes on to say in his communication that if the bill is 
going to be passed, it should include clarification of the tolls formula. In effect, 
he wants “all related operating costs” to be included in the criteria for the setting 
of tolls. To aecept this General Accounting Office amendment is to drastically 
alter congressional intent in passing Public Law 841 in 1950 (the so-called canal 
reform legislation). In that law, which included section 412 of the Canal Zone 
Code, the only operating costs that may be included in the calculation of tolls 
rates are those directly related to the canal transiting activities, and do not 
permit the recovery through the tolls, of losses incurred in conducting essential 
supporting or related business activities. 

We would take strong issue with such an amendment. In taking this stand, 
we would caution the committee that to accept the GAO amendment would be to 
set the stage for possible backsliding in the matter of administrative cost-cutting 
in the so-called related or ancillary business functions in the Canal Zone, As 
tolls payers, we have observed in the past 10 years, some significant progress by 











PANAMA CANAL TOLL FORMULA 41 


canal management in cutting down expenses in these business functions. Were 
the GAO amendment to be accepted and incorporated in H.R. 8983, the incentive 
for further efficiencies would be dulled because personnel in the Canal Company 
and in the Zone Government could always argue that any losses or excessive 
expenditures in connection with these business functions would be absorbed by 
revenues from tolls. There is every reason that the transiting function and 
the ancillary business functions should be separately accounted for in meeting 
the obligations under the statute for self-sufficient operation. This was the 
intent of the Congress in 1950 and it should so remain the intent of Congress. 
We would strenuously object to an amendment such as might be proposed by 
the General Accounting Office to restore cost burdens on the tolls payers; such 
would completely negate the very purpose of the 1950 Reform Act, which was 
to separate transit and business functions in the accounting process, and in tolls 
calculations. 
Thank you for this opportunity to present our views. 


Mrs. SuLtivan. We are 20 minutes overdue now in this hearing, so 
we will recess until 10 o’clock tomorrow morning. 

At that time if you would like to make your statement orally, you 
may, or otherwise you may file it. 

Mr. Svutyivan. I do not think it would add much. 

Mrs. Sutiivan. Thank you very much. 

(Whereupon, at 12:27 p.m. the subcommittee recessed, to reconvene 
at 10 a.m., Wednesday, February 17, 1960.) 
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WEDNESDAY, FEBRUARY 17, 1960 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON PANAMA CANAL OF THE 
Commirrre ON Mercuant Martner AND FISHERIES, 


Washington D.C. 


The subcommittee met at 10 a.m., pursuant to recess, in room 213, 
House Office Building, Hon. Leonor K. (Mrs. John B.) Sullivan 
(chairman of the subcommittee) presiding. 

Present: Representatives Sullivan, Nix, Oliver, Johnson, Dorn, and 
Gross. 

Also present: John M. Drewry, chief counsel. 

Mrs. Sutiivan. The subcommittee will come to order. 

The subcommittee is meeting this morning to further continue the 
hearings on H.R. 8983 and to hear from Mr. Friend, Mr. Gerhardt, 
and Mr. Jones of the General Accounting Office. 

Will you gentlemen come forward ? 

Before we start questioning you gentlemen, I would like to read 
into the record a portion of a letter sent to the chairman of the full 
Committee on Merchant Marine, dated September 25, 1959, in response 
to a letter sent to the Comptroller General on September 8, 1959, 
asking for an expression of the views of the General Accounting Of- 
fice on H.R, 8983. 

Iam reading this portion : 


We note that the proposed amendment of section 411 would, as is now the case, 
require tolls to be prescribed in accordance with section 412 of title 2 of the Canal 
Zone Code. 

In our opinion, section 412 restricts the costs that may be included in calcu- 
lating toll rates to costs related to the canal transiting activity, including an 
appropriate share of operating the Canal Zone Government, and does not 
permit the recovery through tolls of losses incurred in conducting essential 
supporting business activities. 

This interpretation of section 412 is apparently concurred in by the U.S. 
Court of Appeals for the Second Circuit in connection with the Grace Lines, Inc., 
v. Panama Canal Company (248 Fed. 2d 844), where the court granted summary 
judgment for the plaintiffs requiring the company to conduct public hearings 
and to fix tolls as prescribed by law. 

Although the Supreme Court reversed the decision of the court of appeals, 
the reversal (365 U.S. 309) was based on the conclusion that the controversy 
arising out of the tolls-making procedure for the Panama Canal Company was 
not at the time of the reversal one for judicial action and was not based on 
interpretation of the tolls-making formula. 

We recommend, therefore, that the Congress, when considering the policies to 
be adopted regarding the prescribing and changing rates of tolls also consider 
clarifying the tolls formula. We believe that the tolls formula should clearly 
preclude any possibility of its being interpreted in a manner that could result in 
tolls being set on a basis that would not provide for the recovery from the users 
of the Panama Canal of all relating operating costs. 
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The letter was signed by Joseph Campbell, Comptroller General of 
the United States. 


I think at this point in the record we should include—and can we get 


this, Mr. Counsel—the Supreme Court decision and place it in the 
record at this point ? 


Mr. Drewry. Yes, we can do that. 
(The document referred to follows :) 


PANAMA CANAL CO. v. GRACE LINE, INC., ET AL. 
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT 
No. 251. Argued April 2-3, 1958.—Decided April 28, 1958.* 


Certain American shipping companies using the Panama Canal sued in a Fed- 
eral. District. Court to compel the Panama Canal Company to prescribe lower 
tolls for the use of the Canal and to refund tolls alleged to have been collected 
illegally in the past. That Company is an agency of the United States wholly 
owned by the United States and created by Congress for the purpose of operating 
and maintaining the Canal and conducting business operations incidental thereto, 
It is authorized, subject to the approval of the President, to fix and to change 
from time to time the tolls charged for the use of the Canal; but such tolls are 
required to be fixed in accordance with a formula stated in the Act. In a report 
to Congress, based partly on his interpretation of the Act and partly on his 
views as to proper cost-accounting methods, the Comptroller General expressed 
the opinion that the tolls being charged were too high under existing law, and 
that opinion was the basis of this suit. Held: The controversy at present is 
not one appropriate for judicial action. Pp. 310-319. 

(a) The mere fact that the Company may sue and be sued in its corporate 
name does not necessarily mean that this suit can be maintained. P. 317. 

(b) The initiation of a proceeding for readjustment of the tolls of the Canal 
is not a ministerial act but is a matter that Congress has left to the discretion 
of the Company, and such matters are excluded from the categories of cases 
subject to judicial review under § 10 of the Administrative Procedure Act. Pp. 
317-318. 

(c) The question whether the Company, as the creature of Congress and 
agent of the President, should now fix new tolls turns on doubtful or highly 
debatable inferences from large or loose statutory terms and on problems of cost 
accounting involving questions of expert judgment requiring close analysis and 
nice choices, and it is so wide open and at large as to be left at this stage to 
agency discretion. Pp. 318-319. 

243 F. 2d 844, reversed. 


Solicitor General Rankin argued the cause for the Panama Canal Co. With 
him on the brief were Assistant Attorney General Doub, Paul A. Sweeney and 
Herman Marcuse. 

OC. Dickerman Williams argued the cause for petitioners in No. 252 and re 
spondents in No. 251. With him on the brief were Gregory A. Harrison and 
J. Stewart Harrison. 

Briefs of amici curiae were filed by Lawrence Hunt for the Government of 
the United Kingdom of Great Britain and Northern Ireland, and James H. Esta- 
brook for Aktieselskabet Dampskibsselskabet Svendborg et al. 

Mr. Justice DovueLas delivered the opinion of the Court. 

Respondents, American shipping companies using the Panama Canal, brought 
this suit in the District Court to compel petitioner, the Panama Canal Co., to 
prescribe new tolls for the use of the Canal and to refund tolls which it was 
alleged had been illegally collected in the past. The District Court dismissed 
the complaint for lack of jurisdiction of the subject matter. 148 F. Supp, 539. 
The Court of Appeals refused relief for a refund but on other phases of the 
complaint entered a summary judgment for the respondent. 243 F, 2d 844. The 
cases are here on petitions for certiorari which we granted because of the im- 
portance of the questions presented. 355 U.S. 810.’ 


1 Together with No. 252, Grace Line, Inc., et al. vy. Panama Canal Co., also on certiorari 
to the same Court. 

2In No. 251 we granted the Panama Canal Co.’s petition for certiorari and in No. 252 
we granted a cross-petition filed by the respondents in No. 251. The Panama Canal Co. 
will hereinafter be referred to as the petitioner. It is not necessary to discuss the peti- 
tions separately under the view we take of these cases. 
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Petitioner was created by Congress in 1950. 64 Stat. 1041. It holds the 
assets of the Panama Canal and has the duty of operating and maintaining it. 
It may sue and be sued in its corporate name. Canal Zone Code, Tit. 2, § 248, 
62 Stat. 1078, as amended, 64 Stat. 1038. Prior to 1950 the Panama Canal 
was operated by the President through the Governor of the Canal Zone. 37 
Stat. 561. Business activities incident to that operation were conducted by the- 
Panama Railroad Co., a Federal corporation, 62 Stat. 1076, which was an agency 
and instrumentality of the United States, ibid. Those auxiliary business activi- 
ties were “designed and used to aid” in the management and operation of the 
Canal. See New York ez. rel. Rogers v. Graves, 299 U.S. 401, 406. Since 1950 
all those business activities have been carried on by petitioner, the Panama 
Canal Co., all of whose stock is held by the President or his designee, Canal 
Zone Code, Tit. 2, § 246(a), the present designee being the Secretary of the Army. 

The Hay-Pauncefote Treaty, proclaimed February 22, 1902, 32 Stat. 1903, 
provided in Article III that the “charges of traffic shall be just and equitable.” 
Under the original Panama Canal legislation, 37 Stat. 562, the President was 
authorized to fix the tolls on six months’ notice by proclamation. Under that 
Act the tolls were to be not less than 75¢ nor more than $1.25 per net registered 
ton. In 1937 the ceiling was lowered to $1 per net vessel ton, the minimum of 
75¢ being retained. 50 Stat. 750. When President Truman in 1948 sought to 
increase the toll rate to the statutory maximum, 62 Stat. 1494, Congress asked 
the President to withhold action until the entire problem could be studied. 
See H.R. Rep. No. 1304, 8ist Cong., Ist Sess. 7. President Truman agreed 
by revoking his proclamation, 64 Stat. A433, and agreeing to the study. 

On the basis of that study Congress separated the governmental functions of 
the Canal from its transit and business functions, the latter to be operated by 
petitioner. See H.R. Doc. No. 460, 81st Cong., 2d Sess.; H.R. Rep. No. 2935, 
8lst Cong., 2d Sess. It was learned that if the Canal were operated at cost, 
the tolls would have to be raised toa prohibitive level. Congress therefore under- 
took to reduce the financial burden that was imposed upon the users of the 
Canal. The interest on the capital investment of the United States was reduced 
and interest accrued during the construction period was to be disregarded for 
the purposes of computing interest on the capital investment. Free transits 
of government-owned vessels were eliminated for accounting purposes. The 
supporting business activities previously operated by the Panama Railroad Co. 
were to bear a proportionate share of the cost of the Canal Zone Government 
from which they had been exempted, H.R. Doc. No. 460, 8ist Cong., 2d Sess. 
And the “net costs of operation of the Canal Zone Government” were declared 
by Congress “to form an integral part of the costs of operation of the Panama 
Canal enterprise as a whole.” See Canal Zone Code, Tit. 2, § 246(e), 64 Stat. 
1041. 

It was to carry out these provisions that the Congress merged the functions 
of operating and maintaining the Canal with the business activities formerly 
carried on by the Panama Railroad Co. At the same time, the Congress, by 
the Act of September 26, 1950, 64 Stat. 1038, Canal Zone Code, Tit. 2, §§ 411, 
412, made changes in the provisions for the fixing of tolls. 

Section 411 provides: 

“The Panama Canal Company is authorized to prescribe and from time to 
time change (1) the rules for the measurement of vessels for the Panma Canal, 
and (2), subject to the provisions of the section next following, the tolls that 
shall be levied for the use of the Panama Canal: Provided, however, That the 
rules of measurement, and the rates of tolls, prevailing on the effective date of 
this amended section shall continue in effect until changed as provided in this 
section: Provided further, That the said corporation shall give six months’ 
notice, by publication in the Federal Register, of any and all proposed changes 
in basic rules of measurement and of any and all proposed changes in rates of 
tolls, during which period a public hearing shall be conducted: And provided 
further, That changes in basic rules of measurement and changes in rates of 
tolls shall be subject to, and shall take effect upon, the approval of the President 
of the United States, whose action in such matter shall be final and conclusive.” 

Section 412(b) provides the formula which petitioner must employ in com- 
puting new tolls: 

“Tolls shall be prescribed at a rate or rates calculated to cover, as nearly as 
practicable, all costs of maintaining and operating the Panama Canal, together 
with the facilities and appurtenances related thereto, including interest and de- 
preciation, and an appropriate share of the net costs of operation of the agency 
known as the Canal Zone Government. In the determination of such appro- 
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priate share, substantial weight shall be given to the ratio of the estimated grogs 
revenues from tolls to the estimated total gross revenues of the said corporation 
exclusive of the cost of commodities resold, and exclusive of revenues arising 
from transactions within the said corporation or from transactions with the 
Canal Zone Government.” 

By §412(c) vessels operated by the United States, including naval ships, may 
“in the discretion of the President” be required to pay tolls. In the event they 
do not, tolls shall nevertheless be computed for that use and the amounts thereof 
“shall be treated as revenues of the Panama Canal Company for the. purpose 
of prescribing the rates of tolls.” 

A Committee of the Congress in 1953 directed petitioner to determine the ade. 
quacy of the canal tolls. See H.R. Rep. No. 889, 83d Cong., Ist Sess. 10. Pe 
titioner in reply stated that no increase in tolls was at that time indicated but 
that, should canal traffic decline, and should the decline appear likely to con- 
tinue for an appreciable length of time, “the Company will promptly take the 
steps available to its to increase the rates of tolls.” * 

Petitioner, being a wholly owned government corporation, is subject to annual 
audit by the General Accounting Office. 59 Stat, 599, 31 U.S.C. § 850. And it igs 
provided that the Comptroller General shall report on this audit to the Congress 
with “such comments and information as may be deemed necessary to keep 
Congress informed of the operations and financial condition” of the corporation, 
“together with such recommendations” as the Comptroller General may deem 
advisable. 31 U.S.C. § 851. 


The Comptroller General in 1955 expressed the view that the petitioner had 
allocated too high a share of the costs of the Canal Zone Government, of the 


*The reply was in the form of a letter to the Speaker of the House from J. 8S. Seybold, 
President of petitioner, 100 Cong. Rec. (daily ed.) A1995, stating, inter alia: 

“An initial study of the adequacy of tolls rates under the new legislation has now been 
completed by the Company. This study reveals that, largely as a result of the very high 
level of traffic using the canal in recent years without a corresponding increase in costs, 
the tolls rates that have been in effect since 1938 are still sufficient to cover all operating 
costs, including interest and depreciation, as required by the tolls statutes. This con- 
clusion is based on the assumption that the Director of the Bureau of the Budget, who 
under the law must approve the valuation of the assets transferred to the Company from 
the agency formerly known as the Panama Canal, will concur generally in the valuations 
tentatively established by the Company upon which the interest and depreciation require- 
ments for the most part have been based. 

“In recent months, chiefly as the result of the cessation of hostilities in Korea, there 
has been some drop in traffic transiting the canal. The Company’s study indicates that a 
further and more substantial decline in the volume of canal traffic during the next few 
years is to be expected primarily as the result of changing economic factors affecting 
world movements of petroleum and its products, iron ore, and coal. It is possible that by 
sometime during the fiscal year 1955 canal traffic will have declined to a point where 
revenues at existing rates will no longer be adequate to cover all charges. Should this 
condition materialize and should it appear reasonably certain that it will continue for an 
appreciable length of time, the Company will promptly take the steps available to it to 
increase the rates of tolls. 

“In computing the tolls requirements for purposes of this study the Company has made 
what it believes to be an oe allowance for depreciation giving due consideration to 
the factors of obsolescence and potential inadequacy of the capital assets includible in the 
tolls base. Estimates of the service lives used for the principal classes of plant and equip- 
ment have been approved by independent engineering consultants. A depreciation rate of 
1 percent per annum from date of service has been used for the investment in the channel, 
harbors, lock structures, dams, breakwaters and similar long-lived facilities. Including 
this accrual the annual depreciation requirements of the Company are presently approxi- 
mately $9 million. 

“The tentative valuations used in the study result in a net interest-bearing investment 
of the Government in the Canal enterprise, as defined by law, of $274 million. At the rate 
of 2.342 percent currently established for repayment of interest costs as required by the 
Company’s charter annual interest payments to the Treasury will amount to $6.4 million. 
It is expected that this amount will increase somewhat in the future years as the result of 
the generally rising trend of long term interest rates. 

“No depreciation or return on the capital value of interest during the 1904—14 construc- 
tion period has been included in the study because the legislative history of the present 
tolls statutes clearly indicates the intent of the Congress to exclude this item entirely 
from the tolls base. Likewise no provision has been made for amortization of lands and 
treaty rights because of lack of statutory authority, although these assets have been in- 
cluded in the investment for interest purposes. 

“Using the tentative plant valuations developed by the Company and recomputing the 
—- costs and expenses accordingly, the aggregate net income of the Company from 
all sources for the 4-year pores from the reorganization to June 30, 1955, under present 
tolls rates is estimated to be approximately $9 million after providing for all charges cur- 


rently authorized and required by law. As previously indicated however, it appears that 
a possible decline in volume of Canal traffic coupled with rising interest and wage rates 
may necessitate an increase in the tolls rates in the near future. Current indications are 
that such an increase may be necessary by July 1, 1955, in which case public announce- 


— of the new rates would be made 6 months earlier or January 1, 1955, as required by 
aw.” 
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corporate overhead, and of interest payments to the operations of the Canal 
and too little to its supporting or auxiliary activities. H.R. Doc. No. 160, 84th 
Cong., Ist Sess. According to his method of cost allocation, the canal operations 
showed a large surplus, the auxiliary or supporting activities a deficit. Ibid. 
He also claimed that the prices charged for the latter activities were inade- 
quate. Ibid. He went on to give his construction of § 412(b) of the Canal Zone 
Code, which was that the tolls must be computed exclusively on the basis of the 
cost of operating the Canal without reference to the losses incident to the aux- 
jliary or supporting operations. Jbid. He thought this result to be unsound 
and recommended that § 412(b) be amended to provide specifically that any 
losses of the auxiliary or supporting activities be included in the cost basis 
for the determination of the canal tolls. Ibid. 

Petitioner vigorously opposes that construction of § 412(b), maintaining that 
the Comptroller’s methods of cost allocation and his conclusions violate both 
sound accounting practices and the Act. Petitioner in particular objects to the 
Comptroller General’s view that the Act requires the computation of toll rates 
without regard to any deficit in the operation of the auxiliary or supporting 
business activities. Petitioner concludes that the downward revision of the tolls 
recommended by the Comptroller General is not in harmony with the congres- 
sional program and that no change in the toll formula is needed. 

It was shortly after the Comptroller General’s Report for 1954 was submitted 
to the Congress that respondents instituted this suit. 

It is, we think, impermissible to conclude that, because petitioner may sue 
and be sued, this suit can be maintained. We deal here with a problem in the 
penumbra of the law where generally the Executive and the Legislative are 
supreme. We do not say, for we are not called upon to do so, that no justiciable 
issues can arise out of the toll-making procedure for the Panama Canal. All 
we hold is that the controversy at present is not one appropriate for judicial 
action. 

Section 10 of the Administrative Procedure Act, 60 Stat. 243, 5 U.S.C. § 1009, 
excludes from the categories of cases subject to judicial review “agency action” 
that is “by law committed to agency discretion.” We think the initiation of 
a proceeding for readjustment of the tolls of the Panama Canal is a matter that 
Congress has left to the discretion of the Panama Canal Co. Petitioner is, as 
we have seen, an agent or spokesman of the President in these matters. It is 
“authorized” to prescribe tolls and to change them. Canal Zone Code, Tit. 2, 
§411. But the exercise of that authority is far more than the performance of 
a ministerial act. As we have seen, the present conflict rages over questions 
that at heart involve problems of statutory construction and cost accounting: 
whether an operating deficit in the auxiliary or supporting activities is a legiti- 
mate cost in maintaining and operating the Canal for purpose of the toll 
formula. These are matters on which experts may disagree; they involve nice 
issues of judgment and choice, New York v. United States, 331 U.S. 284, 335, 
which require the exercise of informed discretion. Cf. United States ez. rel. 
McLennan vy. Wilbur, 283 U.S. 414; Interstate Commerce Commission v. Hum- 
boldt S.S. Co., 224 U.S. 474, 484-485. The case is, therefore, quite unlike the 
situation where a statute creates a duty to act and an equity court is asked 
to compel the agency to take the prescribed action. Cf. Virginian R. Co. v. 
System Federation, 300 U.S. 515, 551; Kansas City So. R. Co. v. Interstute 
Commerce Commission, 252 U.S. 178. We put the matter that way since the 
relief sought in this action is to compel petitioner to fix new tolls. The prin- 
ciple at stake is no different than if mandamus were sought—a remedy long 
restricted. Marbury v. Madison, 1 Cranch 137, 166; Decatur v. Paulding, 14 
Pet, 497, 514-517, in the main, to situations where ministerial duties of a non- 
discretionary nature are involved. Where the matter is peradventure clear, 
where the agency is clearly derelict in failing to act, where the inaction or 
action turns on a mistake of law, then judicial relief is often available. Har- 
mon v. Brucker, 355 U.S. 579, is a recent example. There the Secretary of the 
Army issued less than “honorable” discharges to soldiers, based on their ac- 
tivities prior ‘to induction. The Court held that the “records,” prescribed by 
Congress as the basis for his action, were only records of military service. 
But where the duty to act turns on matters of doubtful or highly debatable 
inference from large or loose statutory terms, the very construction of the 
Statute is a distinct and profound exercise of discretion. See Work v. Rives, 
267 U.S. 175, 183; Wilbur v. Kadrie, 281 U.S. 206, 219; United States ex rel. 
Chicago Great Western R. Co. v. Interstate Commerce Commission, 294 U.S. 
50, 62-63. We then must infer that the decision to act or not to act is left to the 
expertise of the agency burdened with the responsibility for decision. 
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We think this case is in that area. The petitioner, as agent of the President, 
is given questions of judgment requiring close analysis and nice choices. Peti- 
tioner is not only agent for the President but a creature of Congress. It is on 
close terms with its committees, reporting to the Congress, airing its problems 
before them, looking to Congress for guidance and direction. It is at least 
arguable that Congress to date has sided with petitioner and against the Comp- 
troller General in construing §§ 411 and 412 of the Code. For, Congress, fully 
advised of the Comptroller General’s views in his Report for 1954, approved the 
budgets for the Panama Canal Co. for 1956, 1957, and 1958, based on petitioner’s 
interpretation of the statute and its methods of accounting and cost allocation, 
69 Stat. 235-237, 70 Stat. 822-324, 71 Stat. 78.‘ That does not necessarily mean 
that the construction of the Act, pressed on us and on Congress by petitioner, is 
the correct one. It does, however, indicate that the question is so wide open and 
at large as to be left at this stage to agency discretion.’ The matter should be 
far less cloudy, much more clear for courts to intrude. 


Reversed. 


Mrs. SuLuivan. Gentlemen from the GAO, what I would like to find 
out is, based on this reply from Mr. Campbell: Can you supply the 
committee with information and figures so that the committee might 
see and have the actual figures of losses on each of these business ac- 
tivities named by the representative of the Merchant Marine Institute, 
namely, the Panama Railroad, the commissary, the utilities, whether 
it be water, gas, or electricity, hospitals, schools, the military, and so 
forth? I think he also brought up the Panama Line. 


STATEMENTS OF C. P. FRIEND, LEGAL ADVISER, GENERAL COUN- 
SEL’S OFFICE; L. K. GERHARDT, ASSOCIATE DIRECTOR, CIVIL 
ACCOUNTING AND AUDITING DIVISION; AND A. B. JONES, SUPER- 
VISOR ACCOUNTANT, CIVIL ACCOUNTING AND AUDITING DIVI- 
SION, GENERAL ACCOUNTING OFFICE 


Mr. Germarvr. I can supply that information for the record, 
Madam Chairman. I did not hate time to compile it all since the 
hearing on yesterday. I would like, however, to point out briefly the 
extent of the contribution to overhead by the so-called business and 
supporting activities. 


4Congress has been repeatedly informed of the basic problem involved here, indeed of 
this very litigation. See, e.g., Reports on Audit of Panama Canal Company and the Canal 
Zone Government, by the Comptroller General: For the Fiscal Year Ending June 30, 1954, 
H.R. Doc. No. 160, 84th Cong., Ist Sess. 1-3, 8—9, 12-18; For the Fiscal Year Ending 
June 30, 1955, H.R. Doc. No. 465, 84th Cong., 2d Sess. 2, 9-10, 17—24; For the Fiseal Year 
Ending June 30, 1956, H.R. Doe. No. 210, 85th Cong., Ist Sess. 2—5, 15-21. See also, 
Hearings before the Subcommittee on Panama Canal of the House Committee on Merchant 
Marine and Fisheries on H.R. 6917, 7645, and 7697, 84th Cong., Ist Sess. 159-165; Hear- 
ings before the Subcommittee of the Senate Committee on Interstate and Foreign Com- 
merce on S. 2167, 84th Cong., 2d Sess. 23, 68—70, 89-92, 101-102. 

5 A bill was introduced in the Senate in 1955, S. 2167, 84th Cong., 1st Sess., by Senator 
Magnuson which would give judicial review of agency action in fixing tolls. That bill was 
reported favorably by the Committee, 8S. Rep. No. 2375, 84th Cong., 2d Sess. But it never 
came to a vote. See 102 Cong. Rec. 11541, 12791, 13901. 
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Since 1951 they have contributed about 12 percent to the general 
expense of the corporation. That was about $26 million. My figures 
may not be exact, because I have not had time to go over them. The 
total overhead during that period amounted to about $195 million. 
Ithought that information may be of interest. 

Mrs. Suttivan. Would you repeat that, please ? 

Mr. Geruarpt. The net profits of the business activities, that is, 
profits on some and losses on others, amounted to close to $26 million. 

On the contributory concept that the corporation follows, the net 
projects are equivalent to contributing about 26 percent to the overall 
general expense of the corporation, which amounted to about $195 
million. 

Mrs. Suuuivan. That is since 1951 ? 

Mr. GerHarpr. Since 1951; yes. 

Mrs. SuLiivan. So in 9 years it would be a little better than $3 mil- 
lion a year ? 

Mr. Geruarpr. They contributed $26 million, so that would be, on 
the average, between about $2 million and $3 million a year. 

Mrs. Sutiivan. That they have contributed ? 

Mr. Gernarpr. That is correct. 

Mrs. Sutiivan. But the losses then would be what? 

Mr. Greruarpt. There are certain of the activities that did have a 
net direct operating loss. Others had a net income. That is before 
any allocation of overhead to these activities. The amount of net 
profit during that period, the $26 million, is equivalent to an actual 
contribution to the corporation, for about 12 percent of its entire 
general corporate expense. 

Mr. Jounson. Madam Chairman, would it be too long for him to 
enumerate what did show a loss or what did show a profit? 

Mrs. Suniivan. If we could have some examples of this, it would 
be helpful. Until I see it all on paper, I am not certain of what you 
are saying. 

Mr. Geruarpr. I would be very glad to supply for the record the 
detail of all the net operating losses and profits of each one of these 
supporting services for the period up through 1959. That would be 
from 1952 to 1959. 

(The following was furnished for insertion. ) 
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Mrs. SuLLivan. Just as an example, it was remarked yesterday that 
the Panama Railroad, I believe that was the one that was brought up, 
was showing about a $100,000 a year loss. 

Mr. Geruarpt. That is right. 

Mrs. Sutiivan. Then the commissary, operating the commissary, 
taking into consideration all of the costs that are charged to that com- 
missary, would be what? You do charge complete overhead cost to 
the commissary ? 

Mr. Geruarvt. No. 

Mrs. Suttivan. I don’t mean in trying to get it back through what 
you sell, but I mean it is chargeable to the commissary as a loss? 

Mr. GerHarpt. Let me say it this way, Madam Chairman: Accord- 
ing to the way the statute has been construed, overhead should be 
charged to the commissary as well as to any of the other supporting 
activities. In practice, the Company does not do that. 

In practice, they set a price level that they feel will be adequate to 
recover all direct costs and make a contribution to general corporate 
overhead costs. The extent of the contribution is really the net in- 
come of the commissary operation in any one particular year. 

Mrs. Sututvan. Would they do that same thing when it comes to 
the utilities, water, and electricity ? 

Mr. Geruarpt. Yes; that is right. 

Mrs. Sutxivan. In other words, the total overhead cost does not 
reflect back in all instances to the price that those living in the Canal 
Zone have to pay for these services ¢ 

Mr. Geruarpr. Well, not always. 

When the Company sets its price levels, they do have in mind 
some contribution, a profit which will be a contribution, to general 
corporate overhead. In some cases they may use a 10-percent. factor, 
in other cases they may use some other factor. 

Iam not familiar with all the bases on which they establish each 
and every one of the rates. In some cases rates have not been changed 
for a considerable period of time because they seem to be adequate, 
and are adequate to cover all direct costs and make a sizable con- 
tribution to general overhead. But in those cases in recent years 
where they have had to establish new prices, they have considered an 
overhead factor in doing so. 

The overhead factor that they consider in the final analysis should 
be the same as operating profits. It does not work out that way, 
naturally. 

Mrs. Sutuivan. The thing I am trying to get clear to us, without 
going deeply into each of these figures, is this: 

We know that there is a cost applied to every kind of a service 
that is supplied to those living in the Canal Zone. We know that 
the charges for these individual services cannot recover every loss 
or every overhead cost. But taking the whole thing in general of 
all of the expenses to operate the Canal Zone, and then adding to 
that the income from these services that those living in the Canal 
Zone pay for, the commissary and their use of the railroad and their 
use of hospitals and whatever it is, what would be the total loss in a 
year’s time, an average total loss? 

Mr. Geruarpr. Mrs. Sullivan, actually what the total loss might 
be in the business activities has not been definitely ascertained because 
if you wanted to determine actually what the losses in any one of the 
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business activities are, you would have to come up with some definite 
basis for allocating the corporate overhead. 

That is not the way in which the Company does do it. They operate 
on the basis of setting price levels which they think are fair and ‘rea- 
sonable and, if there is any resulting “obei. then that is regarded as 
a contribution to general overhead rather than approaching it in the 
opposite manner and making a more or less arbitrary allocation of 
overhead. 

On that point I would like to point out that back in 1954, 1955, 
1956, we did attempt to make an allocation of general overhead for 
the transiting activity and to each one of the supporting services, 
The basis we used in doing that, as far as the Canal Zone Govern- 
ment costs were concerned, was the basis set forth in the statute. As 
far as interest was concerned, that was allocated on the basis of plant 
investment in each one of the activities. 

When it came down to the general corporate expenses, that was more 
or less on a direction of effort basis, a method used by the Company 
itself in allocating overhead for statistical purposes. 

In 1956 the basis was changed somewhat because the Company had 
decided that some refinements would result in a better picture. On 
the basis of that method of allocation, the supporting services would 
have been charged with about 34 percent of the entire overhead. 

Naturally, that would result in each one of these activities operating 
at a loss. If the statute is to be construed properly, as we view it, 
then the losses are being absorbed and paid for out of the tolls 
revenue. 

We have consistently agreed with the Company in its method of 
operation. We think that the canal enterprise as a whole should be 
self-supporting, but we do not believe that each one of the supporting 
services necessarily should or can be—some of them undoubtedly can 
be self-supporting, even after an allocation of overhead. 

But when you get down to certain activities, such as local rate hous- 
ing, you know they are going to have a loss. They have a direct op- 
erating loss even before any overhead. The railroad has had a sizable 
direct operating loss for each of the years and, of course, within the 
last. couple of years the steamship line has had a slight direct operat- 
ing loss. 

Mrs, Sutuivan. I think from the questions and the interest that 
was shown yesterday, that it is the consensus of those here on the sub- 
committee, anyway, that we all feel that the canal is going to have 
to charge enough to pay for itself. 

But when these objections are brought up, I think we are going 
‘to have to see a little something about what some of these losses are 
that they are talking about. We know there has been much planning 
done by the Canal Company to make the railroad pay, and I know 
that the losses have decreased in the last number of years. They have 
done much to try to improve the service and make it more usable. 

I think it is agreed that we cannot just abolish the railroad and rely 
on one road that is not in the Canal Zone itself. It was brought out 
by the committee several years ago that it was much better to run 
that railroad and keep it up in good order than to try to rebuild or, 
rather, build a new highway in the Canal Zone. 

I may have been a little confused in the fact that the General Ac- 
counting Office was not approving the way the Panama Canal Com- 
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pany was allocating these charges, and that they were not doing it 
in the manner in which the GAO thought was the best way for it to 
be done. That is why I wanted to try to get from the General Ac- 
counting Office their way of allocating these costs and the method used 
jn setting up this formula for tolls rates. 

Mr. Geruarpt. Madam Chairman, I might point out that in the 
first few years we attempted to make an allocation, and then we de- 
sisted from doing so. In our 1957 report, we pointed out our under- 
standing of the statute and what it required. 

But we also pointed out our belief that the supporting business 
activities are essential to the performance of the canal transiting ac- 
tivity, and that any losses incurred, either direct losses or after an allo- 
cation of overhead, should be recoverable through tolls, 

That was really the basic reason for our recommendation that the 
tolls formula be amended. We stated specifically that we believe that 
the company’s views on allocation of general corporate expense are 
valid. By that I mean the adoption of the contributory concept rather 
than on an actual allocation of overhead which necessarily would 
have to be on somewhat of an arbitrary basis. 

I would like to comment a little bit about some of our reasons for 
going into and reviewing the tolls formula. We first made the rec- 
ommendation that section 412(b) of the code should be amended to 
provide for the recovery of losses through tolls in our audit report for 
the fiscal year 1954, which was submitted to the Congress on May 13, 
1955. 

That recommendation was made to bring to the attention of Con- 
gress our opinion that the section restricts the costs that may be in- 
cluded in calculating tolls rates to costs related to the transiting ac- 
tivity and does not permit the recovery of supporting activity losses 
through tolls. 

This opinion was based on a careful review of Public Law 841 and 
the related legislative history. That review was made because the 
Association of American Ship Owners, for itself and on behalf of the 
American Merchant Marine Institute and the Pacific American 
Steamship Association, in a letter dated February 4, 1955, to the 
Comptroller General, stated that they believed that the existing law 
precluded any losses from the supporting activities to be saddled upon 
the American merchant marine and that of other countries transiting 
the canal in addition to costs incurred or incident to the direct canal 
transiting activity. 

Up to that time, while we pointed out that on the basis of an allo- 
cation of overhead, the supporting activities were incurring losses, 
it was done so more for the purpose of directing the company’s atten- 
tion to the possible need of price revisions in various areas, and it was 
only after someone else questioned the meaning of the statute that 
we looked into it. 

As I said, we were forced to agree with the American merchant 
marine. 

We brought that matter to the attention of the Congress, feeling 
that the statute should receive consideration with regard to amending 
it, to preclude the possibility that any court, which for one rea- 
son or another, have occasion to interpret the statute, could come 
up with an interpretation that would result in all costs not being paid 
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for out of tolls, but probably being saddled onto the American tax.- 
yer. 

I also would like to comment on one other matter which was dis. 
cussed yesterday, if I may do so. 

Mrs. Sutiivan. Go right ahead. 

Mr. Geruarpr. That is the various military costs, or the various 
costs incurred by the canal organization because of the existence of the 
military in the zone and the fact that they are not reimbursed. 

Public Law 841, 81st Congress, provided for the exclusion from the 
capital on which interest is paid to the U.S. Treasury of the cost of 
the facilities acquired solely for national defense purposes—I think 
that was some $98 million—and of interest during the construction, 
about $50 million. 

In that connection, the report of the Committee on Merchant Marine 
and Fisheries, Report No. 2935, 85th Congress, pointed out the reasons 
for making these exclusions. The report states: 


There has been substantial difference of opinion as to the amount by which the 
capital should be reduced on account of the national defense features of the canal, 
This is the primary issue which must be resolved by Congress in the interest of a 
definite and permanent Panama Canal tolls policy. 


The report further states that : 


Your committee recognizes that to require tolls to cover interest on the entire 
transit investment would be to ignore the national defense purpose and value of 
the canal and would impose an unfair and excessive burden on commercial tolls. 
It is generally agreed that in calculating the toll rate there should be excluded 
from the capital base all investment in equipment and structure of business op- 
erations which are not directly related to the operation of the canal, all health. 
sanitation and civil government facilities, and equipment. 


I might add at that point, while I do not see it spelled out here, that 
the investment of the Government in the Canal Zone Government is not 
interest bearing. 

The report goes on to say : 


Your committee has amended the bill to exclude interest during construction 
from the capital base for interest to be included in the tolls base. Such exclusion 
is recommended not only because of precedent, but as a just and reasonable rec- 
ognition of the defense value of the canal, and as an offset against the operations 
which have been conducted and which, to some extent, will be conducted in the 
future without reimbursement for the Military Establishment or others in the 
interest of the United States. 

Your committee notes that for the past 30 years there has been much argument 
as to whether the canal was constructed for defense or commercial needs. Your 
committee is of the opinion that exclusion of interest during construction from the 
corporation’s tolls base is a reasonable recognition of the canal’s defense value 
and that such exclusion will obviate argument on this issue in the future. 

The exclusion of some $50 million from the interest-bearing capital 
of the company, and some $30 million of noninterest-bearing capital 
in the Canal Zone Government, that is a total of $80 million and 
relieves the company from paying interest on that amount of money. 
At the current interest rates, there would be an additional expense to 
the company of some $2.4 million. 

I thing that amount certainly far exceeds the cost of any serv- 
iceg Which the canal organization may be providing to the military 
without complete reimbursement. Such costs—I do not know exactly 
what they would be—I suppose they might be the maintenance and 
construction of highways, which the military uses as well as the canal 
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organization, operation of the postal service, which both use, the police 
force—to the extent that it is necessary in connection with military 
personnel outside of the military reservations—and certainly the op- 
eration of the health and sanitation facilities. 

There may be some other costs or items that I am unaware of, but 
I think those would be the important ones if they are costs which 
should be recognized. 

Mrs. Sutitvan. Mr. Gerhardt, has it ever been determined—and I 
know this question has come up before—what percentage of the mili- 
tary costs are for the protection of the Canal Zone and what are 
chargeable to the protection of the United States, what proportion ? 

Mr. Geruarpr. No; I think that is something that is undetermin- 
able. I am certain that the police protection, naturally, with a large 
military force down there, and people in the zone, probably necessi- 
tates them to need a larger police force than normally would be the 
case. How much larger, I do not know. But I do not think it is a 
material item. 

I do not think it is possible to determine what additional costs of 
that nature may be incurred because of the presence in the Canal Zone 
of the military force. 

Mrs. Sutiivan. I know many times when that question has been 
asked, nobody could give you the answer, because there was no way 
that you could figure out, in their estimation, how much is needed just 
for the canal itself and how much for the protection of the whole 
United States. 

Mr. Gernarpr. I might state that while the committee was arbitrary 
in doing what it did back in 1950, they recognized that fact because 
they said: 

Any decision to allocate any fixed percentage would necessarily be arbitrary 
and subject to reasonable differences of opinion. 

So the exact amount was a matter then that could not be resolved. 
The committee said : 


Well, arbitrarily we will do it this way. 
I think it was probably the most reasonable way in which it could be 


handled. 

Mrs. Sutiivan. Can you tell me, in your opinion, would this bill 
that is under consideration be approved by the General Accounting 
Office? I do not think the letter states. 

Mr. Geruarpt. Madam Chairman, in the letter we stated that we 
believed that the issue was mainly one for determination by the Con- 
gress, but we did point out our feeling with regard to the statute as 
it is now, the need for it to be changed; certainly I agree whole- 
heartedly with Governor Potter’s concluding comments to the effect 
that if the subject bill should be enacted something else should be 
done, preferably, I believe, an amendment of section 412(b). 

If the statute is not changed and the courts have the right to decide 
conceivable that a court would view it in the same manner in which 
the second circuit court did in connection with the Grace Lines case. 

I also must make the same comment that Governor Potter did, that 
is I am not a lawyer. But I have the feeling that it is conceivable 
that some issue might arise which would result in a similar case 
coming before the Supreme Court. 
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There is no assurance that the Supreme Court would look at it 
differently or rule on it differently than they did in the last case, 
They did not rule on the formula whatever. They merely reversed 
the lower court on the basis that the courts did not have any juris- 
diction in the matter, the setting of tolls rates being a final and con- 
clusive action of the President. 

Mrs. Sunitvan. Would it be possible for your legal department 
to come up with a suggested clarifying amendment or clarifyin 
language to the legislation in order to bring out these things that 
you said need clarifying? 

Mr. Geruarpr. We would be quite happy, Madam Chairman, to 
work with your committee in developing the necessary language. 

Mrs. Sutiivan. May I ask that we do that and do it quickly to see 
if we can have that clarified ? 

Mr. Frrenp. In reading through some of this material yesterday, 
I noticed we had recommended language some years ago in con- 
nection with the Senate bill, so there will be no difficulty in getting 
that language together, if that is what you desire. 

Mrs. Butaaten, Mr. Nix. 

Mr. Nix. I wondered whether or not there was any inconsistency 
between your recommendations of 1954 and your report of 1957 as 
to the formula. 

Mr. Geruarpt. Mr. Nix, no real difference. 

We may have changed our position a trifle. In the first instance 
we were saying “Here is what the statute requires and here are what 
the results would be.” 

Mr. Nix. You are referring to 1954? 

Mr. Geruarpr. Yes, sir. By the time we got around to 1957—well, 
let me say first we always were in agreement with the Company as to 
what they were doing and the fact that the entire enterprise should 
be considered as self-sustaining and not individual portions of the 
enterprise. 

Mr. Nrx. You agreed with the basic method that they established? 

Mr. Geruarpr. That is right. 

Mr. Nrx. And since 1954, however, your opinion has crystallized 
as to that formula that is in operation now ? 

Mr. Germarpt. Yes, sir. That is right. 

Also, in the 1954 and 1955 report we were quite careful to point out 
that there is no precise manner in which overhead could be allocated. 
The method used did not necessarily result in correct. results. 

Mr. Nrx. And really, the only question involved is, as you said a 
moment ago, clarification of what 

Mr. Geruarpr. Of section 412(b) of the statute, to spell out very 
clearly that the entire canal organization should be operated on a 
self-sustaining basis. 

At the present time, the way the statute has been construed by us, 
by the shipping industry, by at least one court, is that the transiting 
activity stands on its own feet, the supporting activities do, which is 
entirely, as far as I am concerned, an unrealistic position. 

Mr. Nrx. Thank you. 

Mrs. Suuturvan. Mr. Dorn? 

Mr. Dorn. The application of any new formula will, of course, 
affect the tolls? 
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Mr. Geruarvr. Mr. Dorn, all we are advocating is that the statute 
confirm or be written in such a manner that it will coincide with 
what the Company is now doing. The Company is operating the 
entire organization on a self-sustaining basis. The tolls have been 
adequate to do that up to the present time, and they have not at- 
tempted to operate the supporting activities separate and apart on a 
self-sustaining basis from the entire organization. 

I don’t see that clarifying the formula to make it coincide with 
what they are doing would have an effect on tolls. 

Mr. Dorn. I cannot entirely agree with you. 

Mr. Frrenp. Maybe I can clear that up, Mr. Dorn. 

As I understand it, the Company now uses the tolls, the revenue 
from tolls, to make up the business losses. We have never agreed 
that section 412 of the Canal Zone Code specifically authorized that, 
even though the Company for years has gone along with that pro- 
cedure. So we think that section 412 should be amended so that it 
would clearly spell out that these losses could be recovered from 
tolls, which is the same thing the Company is doing right now, in 
order to avoid any possibility of court action in the future which 
might say that these business losses cannot be recovered from tolls. 

Mr. Dorn. At the moment, my feeling is that the business losses 
should not be recovered from tolls, and by putting a formula like 
this into law that they should be, of necessity eventually means the 
raising of tolls. I think it is just by indirection, if you will, but 
certainly it is the first step toward it. 

I think what is the eventual aim here is the betterment of railroad 
traffic as against the oceangoing traffic, and I do not like it. I think 
that is the whole reason of this, what is behind it. 

Mr. Geruarvt. Mr. Dorn, Iam not going to attempt to—— 

Mr. Dorn. This committee is merely a subcommittee of the Mer- 
chant Marine and Fisheries Committee, and the Merchant Marine 
and Fisheries Committee is doing its best all the time to aid the 
merchant marine. That is one of its chief purposes in being. 

What we are doing right here is attempting, in a very underhanded 
way, to work against just that. 

Mr. Geruarpt. Mr. Dorn, I think it is up to the Company to justify 
the need for the supporting activities. But I fail to see why the 
supporting activities should not be financed out of tolls. 

r. Dorn. A lot of these supporting activities should not be, and 
it is about time the company stops some of the supporting activities. 

Mr. GerHarpt. There may be some of them, Mr. Dorn, that may 
be correct. 

On the other hand, they certainly have to operate the power ac- 
tivities, communication activities, water activities, commissaries. 

Mr. Dorn. Why commissaries ? 

Mr. Geruarpr. Someone must provide the services for the em- 
ployees. 

Mr. Dorn. Why cannot Panama? 

Mr. Gernarpt. I wouldn’t want to go into that, but my feeling is 
that Panama couldn’t do it. 

Mr. Dorn. How do youknow? Have you investigated ? 

Mr. Gernarpt. No. I said I am not certain, but my feeling is that 
that is the case. 

Mrs. Sutuivan. Mr. Johnson. 
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Mr. Jonnson. I would like to ask if the proposed measure that we 
are considering now were enacted with the amendment to section 419, 
specifically subsection (b), whether in your opinion, or in the opinion 
of the General Accounting Office, there would be any relief to our tax- 
payers with respect to money we are appropriating for the Panama 
Canal Company. Your answer is what? 

Mr. Geruarpr. I would like to think about that for a moment. 

No, I don’t think it would change the situation at all. 

Mr. Jounson. There would be no savings, in your opinion, to our 
taxpayers / 

Mr. Geruarpr. No, I don’t think so. But I think there could be 
some savings to the taxpayers, however, if certain other items were 
included in costs, such as were mentioned yesterday. 

I refer to the annuity and items of that sort, such as the bridge 
operating costs. 

Mr. Jounson. In your statement, in quoting the various services 
performed, you said : 


Some of the services can undoubtedly be self-supporting. 


Can you tell us why they can be self-supporting if they are not} 

Mr. Geruarpt, I said “cannot be.” 

Mr. Jounson. I thought you said “undoubtedly can be.” 

Mr. Geruarpr. I am sorry. What I intended to say was “some 
services undoubtedly are self-supporting even on the basis of an alloca- 
tion of overhead.” 

Let me say it this way: Most of the services are operated on a basis 
to recover all direct. costs. There are three of them, I believe, that are 
not recovering direct costs, and they are the railroad, the steamship, 
and the local rate housing. But when we are speaking about operat- 
ing as a business activity separate and apart from the transiting activi- 
ties, then you have your general overhead which should be prorated 
between the two, and after a proration, if you can think up a fair and 
equitable basis, then it is questionable as to which of the supporting 
activities would show a net operating profit at that point. 

I earlier pointed out, the net operating profits of the supporting 
services during the past 9 years have provided about $26 million as 
an offset against the general corporate expense. It is the equivalent 
to about 12 percent. 

Mr. Jounson. Can your department determine at this time or antici- 
pate any substantial increase in the costs of these services 

Mr. Geruarpt. I haven’t any thoughts on the matter. 

Mr. Jounson. That is all, Madam Chairman. 

Mrs. Suuiivan. Mr. Gross. 

Mr. Gross. I regret that I was not here at the start of your discus- 
sion. 

Perhaps you have covered this, and if you have I can delete it from 
the record. 

Do I understand that you suggest an amendment to the law ? 

If so, would you amend the pending bill? How would you handle 
the amendment that you propose to clarify the situation ? 

Mr. Gernarpr. I suppose it could be incorporated in this bill. That 
isa legislative matter. 

Mr. Frrenp. Yes. 
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If this bill should receive favorable consideration, we would suggest 
that an amendment of that nature be incorporated right in this bill. 

Mr. Gross. Then do you support the remainder of the bill ? 

Mr. Frienp. Mr. Gross, we have stated in our report that. we think 
that is a matter for the Congress to determine, the question of whether 
you should have judicial review or not, but we think that if you do 
have judicial review, then we ought to have an amendment to this bill 
to make sure that business losses are recovered from tolls. 

Mr. Gross. This bill provides, as I understand it, and I am not 
expert on this subject at all, under paragraph (A), for purposes of 
establishing a formula or measurement as a basis for tolls. It makes 
no provision for a court review of that, does it? 

Mr. Frrenp. No, it doesn’t, for the measurement portion of it. 

Mr. Gross. Why should there not be, if there is to be a court review 
of rates? Why should there not be a court review of the formula or 
the basis upon which the rates are established ? 

Mr, Frrenp. Well, I assume there is no disagreement about the 
measurement portion of it, that the only thing that disturbs the 
shipping people is the provision about tolls, about setting the tolls. 

Mr. GeruaArpt. That is just a method by which the tolls are assessed 
to the individual ships. In setting those toll rates, the important 
thing is what costs are to be considered. 

If they excluded any portion of the costs that have been considered, 
then naturally the individual toll rates would be reduced. Toll rates 
are just a matter of reducing the overall costs down to some unit to be 
applied to individual ships. 

Mr. Gross. Cannot the situation that you have addressed yourself 
to be handled in a bill simply, without this? 

Mr. Frrenp. Yes, sir; it could be, a separate bill. 

Mr. Geruarvr. Certainly. 

Mr. Gross. This provides that the President is the final authority 
insofar as the measurement or the basis upon which the formula is 
set up. The President has the final power to accept or reject. But 
he has no command over the tolls. Or is that set in the present law ? 

Mr. Gerrarpr. The important thing is what costs are to be consid- 
ered in setting the toll rates. That is the point that this bill is 
directed at. This bill would eliminate the requirement that rates of 
tolls levied for the use of the canal be subject to and take effect upon 
approval of the President of the United States, whose action shall be 
final and conclusive. It eliminates that. 

Mr. Gross. It eliminates the present authority of the President. 

Mr. Gernarpr. As far assetting a toll rate is concerned. 

Mr. Gross. So there is quite a substantial change, going beyond 
what you and the Comptroller General’s Office advocate ? 

Mr. Gernarvr. Certainly. We haven’t advocated that at all. We 
are merely advocating a change in the tolls formula so that it will be 
consistent with what is being done, which we are in accord with. 

This bill would, by eliminating the requirement that you referred 
to, the authority of the President to set the rates, or his action to be 
final and conclusive, opens up the whole question. 

A court could very readily interpret the formula in the same 
aa in which we have, and which we don’t think is particularly 
good. 
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Mr. Gross. And as was stated yesterday, I believe, by Governor 
Potter, open up a bonanza for the lawyers. 

Mr. Gernarpr. Of course, we have gone a little further, Mr. Grogs, 
in suggesting that irrespective of this bill, that the tolls formula should 
be amended so that there would be no possibility at all of some court 
sometime interpreting it differently than it is being applied. 

I don’t know, but there may be some issue at some time that would 
result in it being subject to review by either a lower court or the 
Supreme Court. 

Mr. Gross. I think I agree with your suggestion, that there be a 
nomen ha amendment, but I am not in favor of the remainder of this 

ill. 

Mrs. Suutsivan. If the gentleman will yield, all we would have to 
do is to strike out all after the enacting clause and merely put in the 
wording that would clarify the thing that Mr. Gerhardt has described, 

Mr. Gross. That is right. 

Mrs. Suttivan. You mentioned in one place that this was merely 
expressing the will of the Congress, or the determination of the 
Congress. In this letter you say : 

We believe that the matters covered by the bill are ones of policy for determina- 
tion by the Congress. 

In this clarifying amendment that you are talking about, is that 
not a determination of the Congress also ? 

Mr. Geruarpr. Absolutely. 

Mrs. Suuuivan. But it is better to spell it out; is that what you 
mean ? 

Mr. Geruarpt. We think it is up to the Congress to decide whether 
the statute should be amended or not. We think it is advisable to do 
so. But it certainly is up to the Congress to decide on that point and 
on the bill. 

Mr. Gross. Madam Chairman, I think we ought to go further than 
a simple statement of intent. I think we ought to adopt an amend- 
ment to clarify it, and try to settle for the foreseeable future in issue 
of what is and what is not, what is black and what is white, with 
respect to the operation of the Canal Company. 

Mr. Geruarpr. Mr. Gross, I think Mr. ea made a suggestion 
yesterday that it be handled by a House resolution, but I am not cer- 
tain that that would have the same effect as a change in the statute. 
So we would advocate a change in the statute. 

Mrs. Sutuivan. Mr. Oliver? 

Mr. Ottver. I have no questions, Madam Chairman. 

Mrs. Su.tivan. I am going to turn it over to the counsel to see if 
he has any oher questions that he might ask of you gentlemen. 

Mr. Drewry. I want to clear up a point that still has me a little 
confused. 

In the opinion of the lawyers at the General Accounting Office, 
there is no doubt that the interpretation of the tolls formula is as inter- 
preted by the Merchant Marine Institute; is that correct? 

Mr. Gernarpt. That is correct. 

And, Mr. Drewry, that interpretation was apparently concurred 
in by the U.S. Second Circuit Court of Appeals. 

r. Drewry. Governor Potter in his testimony did not, I do not 
think, express any doubt in his interpretation of the law in exactly the 
opposite direction. 
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Here is what I do not get: You approve and applaud what he is 
doing, but in your opinion it is contrary to the statute. 

Mr. Geruarpr. Yes. 

Mr. Drewry. Does the General Accounting Office have any responsi- 
bility to report violations of law ¢ 

Mr. Geruarpr. Yes, and we have reported, since 1954, what the stat- 
ute meant in our opinion. We reported that to the Congress with a 
suggestion that the Congress consider amending the statute. 

Mr. Drewry. So to sum up your position, there is nothing cloudy 
about the tolls formula in the statute, and you feel that what is being 
done is not in accordance with the statute, but as a matter of policy 
and sound business practice you think the statute should be made to 
conform to what is being done rather than what the law says. 

Mr. Gernarpr. That is correct, Mr. Drewry. 

Mr. Drewry. I have one other point. 

Do you know whether any other Government utility, say TVA or 
the seaway, has a provision for judicial review ? 

Mr. Gernarpr. I don’t know. 

Mr. Frrenp. I don’t know, offhand. 

Mr. Drewry. Could you ascertain that ? 

Mr. Gernarvt. We could ascertain that. 

Mr. Drewry. I have one thing further. 

To point to some differences of viewpoint again, in your report on 
this bill you refer to these other activities, these business activities, as 
essential supporting activities. Governor Potter likewise said that 
these activities are an integral part of the operation of the canal as 
aservice facility. 

The position of the Merchant Marine Institute, page 9 of their pre- 
pared statement, said that the legislative history shows with great 
clarity and force that these business operations are primarily incident 
to national defense policy. They said that applies to the railroad, 
it applies to the shipping line, and it applies to the commissaries. 

In your view, in your auditing and your responsibilities in connec- 
ton with the fiscal activities of the canal, I understand you, now that 
you have heard the AMMI statement, do you still hold that these are 
essential activities, supporting activities ? 

Mr. Grruarpt. I would like to comment on the commissaries first. 
I do not understand how anyone can say that the operation of the 
commissaries are for the sole purpose of national defense, or some- 
thing of that purpose, because I don’t think they are. 

When you come to the railroad, that matter has been thoroughly 
considered by your committee, and it was decided that the railroad 
should be continued. 

I don’t feel qualified to state whether you could get along with the 
railroad or not. As Governor Potter pointed out—I believe he did— 
the Trans-Isthmian Highway, a great portion of it, is through the 
Republic of Panama. It is Peel sen that some occasion could 
arise where access to the highway would not be possible; in which case 
I believe that the railroad would be the only means of transiting the 
isthmus. But I don’t feel qualified to say whether it is absolutely 
needed or not. 
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It is the same thing with the steamship line. I don’t feel I can 
take a position one way or the other on it. There are many, many 
factors involved in considering the need for both of those facilities, 
Those are the only two, offhand, where it would seem to me there 
could be any question. 

Mr. Drewry. In reference to this point and the one you made a 
little while ago about the interest in the other matters taken into 
account in the reorganization legislation, I do not have that act before 
me, but am I correct in my recollection that one of the things grow- 
ing out of that act was that free tolls for Government vessels were 
eliminated ? 

Mr. Gerwarpr. That is correct. 

Mr. Drewry. That includes warships? 

Mr. Gernarpr. Yes. 

Mr. Drewry. So that would be another rather large factor where, 
to the extent that these things are defense things, defense is making 
its contribution to their costs through the payment of tolls? 

Mr. Geruarpr. That was an important change made by Public Law 
841, to require the payment of tolls by the Government for the transit- 
ing of military ships. 

Mr. Drewry. And that is on the same basis, the same measurement 
system, as the commercial vessels ¢ 

Mr. Geruarpvt. Yes. I think it is. There may be a slight difference 
there. I wouldn't be certain. 

Governor Potter would know the exact method of assessing tolls 
against the military ships. 

Mr. Drewry. I mean they are not nominal; that is my point. 

Of course, you measure a warship differently than you do a com- 
mercial ship, but aside from that fact they should be the same? 

Mr. Gross. Will the gentleman yield ? 

Mr. Drewry. Yes. 

Mr. Gross. Do I understand the Government is reimbursing the 
Canal Company for the transit of military ships through the canal? 

Mr. Drewry. That is the point I was raising and that is my un- 
derstanding. 

Mr. Geruarpr. I might say there isn’t a direct payment by the De- 
fense Department to the Canal Company, but the amount of those 
tolls are offset against the interest payments that the company makes 
to the U.S. Treasury, so the etfect is the same. 

Mrs. Sutuivan. In other words, it is not costing the other shippers 
to transit our own military ships through ? 

Mr. Gernarpr. That is correct. 

Mr. Ontver. I do not know if this is pertinent, but I was wonder- 
ing, as you were addressing your remarks to this matter of the transit 
of military ships, whether or not ships, military ships, of foreign 
nations are charged tolls. 

Mrs. Sutiivan. I understand they are. 

Mr. Ottver, Thank you. 

Mrs. Sutiivan. Are there any other questions? 

Mr. Nrx. Madam Chairman ? 

Mrs. Sutiivan. Mr. Nix. 

Mr. Nrx. I cannot accept the view that the Company’s operations 
have been contrary to law. I don’t think the question has been ad- 
judicated. 
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I think you will agree with me on that. 

I understand that what you want now is definitive legislation 
confirming the thing that the company is doing now. As to inter- 
mittent conflict on the part of the Panamanian people, I understand 
the Justice Department has made periodic surveys, and they have 
never come up with the conclusion that the difficulty arose because 
of some commissary or some other economic issue. 

Am I correct in that? 

Mr. Gernarpr. Mr. Nix, if I understand your question, do you 
mean the present attitude in Panama ? 

Mr. Nix. Yes. 

Mr. Geruarpr. I don’t know, but I don’t think that the operation 
of the commissaries or any other of the activities is the primary 
cause of the trouble down there. But I don’t feel qualified to speak 
on that. 

Mr. Nix. There is just one other thing. These supporting services 
that you mentioned, and which have been mentioned several times, 
they have been in existence for a great number of years, have they ? 

Mr. Gernarpr. Yes. 

Mr. Nix. They have been discussed, I suppose, by committees over 
the years, and surveys have been made. Has it not been found that 
they are essential to the life of the personnel down there? 

Mr. Geruarpr. I agree with you, sir. I would like to say not only 
essential to the life of the personnel, but they are essential to the 
operation of the transiting activity. 

Mr. Nrx. And they in some measure contribute to the economy of 
the country, do they not ? 

Mr. Geruarpr. Certainly. 

Mr. Gross. Could I make one comment ? 

Mrs. Sutiivan. Yes, Mr. Gross. 

Mr. Gross. I think the gentleman from Pennsylvania, Mr. Nix, 
made a very pertinent statement a moment ago, and I want to join 
him when he says that he cannot accept a statement previously 
made here, that the Canal Company has been operating illegally. I 
join with him in his view that the courts have not held to that effect. 

Mr. Gernarpt. Mr. Gross, I agree with you also. 

There has been no final court determination on that matter. What 
we have suggested or recommended to the Congress is some action 
that would preclude the possibility of a court interpreting the exist- 
ing legislation in a manner that would result in the company having 
operated in violation or contrary to the statute. 

Mrs. Sutiivan. Mr. Gerhardt, Mr. Friend, and Mr. Jones, we 
thank you very much for appearing this morning and helping us 
with this. Our counsel will work with your legal department in 
some clarifying amendment for this question. 

Mr. Geruarpr. Mrs. Sullivan, we will submit some detailed figures 
to you so that you will have them in front of you for review purposes. 

Mrs. Sutnivan. We want that very much. 

Thank you very much, gentlemen. 

I believe this will conclude all of the witnesses for H.R. 8983, un- 
less there is someone else that we do not have on our list. 

The Governor of the Canal Zone is here this morning. 

Is there anything else you would like to add before we leave this 
bill, Governor ? 
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STATEMENT OF W. E. POTTER, GOVERNOR OF THE CANAL ZONE, 
AND PRESIDENT, PANAMA CANAL COMPANY—Resumed 


Governor Porrer. If I could, Madam Chairman, take a little more 
of the committee’s time, I would like to read something to amplify our 
position. It is the last paragraph of the decision of the Supreme 
Court. They say: 

The petitioner, as an agent of the President, is given questions of judgment 
requiring close analysis and nice choices. Petitioner is not only an agent for 
the President, but a creature of the Congress. It is on close terms with its 
committees, reporting to the Congress, airing its problems before them, looking 
to the Congress for guidance and direction. It is at least arguable that the Con- 
gress to date has sided with the petitioner and against the Comptroller Gen- 
eral in construing paragraphs 411 and 412 of the code, for Congress, fully ad- 
vised of the Comptroller General’s views in his report of 1954, approved the 
budgets for the Panama Canal Company for 1956, 1957, and 1958, based on peti- 


tioner’s interpretation of the statute and its methods of accounting and cost 
Allocation. 

That does not necessarily mean that the construction of the act pressed on us 
and on the Congress by petitioner is the correct one. It does, however, indicate 
that the question is so wide open and at large as to be left at this stage to the 
agency discretion. 


In another place in the decision, the Supreme Court states: 


We deal here with the problem in the penumbra of the law where generally 
the executive and the legislative are supreme. 

I agree with Mr. Gerhardt, that a clarifying legislation would pre- 
clude any further action by anybody if that legislation in effect said 
that the way that the agency has construed the law is the way that the 
Congress meant it to be, so that the taxpayer of the United States 
would in no way bear any part of the cost of operating the Panama 
Canal. 

I might further state that there are three general financial burdens 
that the Canal Company must handle: 

One is the cost of the Canal Zone Government, generally about $11 
million a year, the net cost ; 

The second is the interest burden on the government’s facilities, 
generally a little over $9 million; 

And the third is the depreciation, generally about $6 million. The 
depreciation is charged against each activity of the Canal Zone Gov- 
ernment and the Canal Company, each part of it, the housing, the 
railroad, the steamship line, the commissaries, the schools, the posts, 
all of those have their own known depreciation charged against them. 
So that is distributed. 

The other two, the Canal Zone Government and the interest burden, 
are not distributed but are considered a burden of the Company to be 
paid out of the revenues of the Company, and are undistributable as 
far as we are concerned in any finite way. They could be roughly, 
generally, or under any formula such as proposed by Mr. Gerhardt, 
distributed, but in the long run it would, if our construction of para- 
graph 412 is right, still, in our way of operation, result in no losses 
to the taxpayer. 

Thatisall I have. Thank you very much. 

Mrs. Sutitvan. Thank you, Governor. 
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Mr. Geruart. Madam Chairman, I would like to say that I don’t 
advocate any arbitrary allocation of overhead. I am entirely in accord 
with the manner in which the Company is handling the matter. 

Mrs. Sutiivan. Thank you, Mr. Gerhardt. 

Governor Porrer. We are friends. 

Mrs. SuLtivAn. That concludes the hearing on H.R. 8983. 

(Thereupon, at 12 noon, the committee recessed, to reconvene subject 
to call of the Chair.) 
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TUESDAY, MARCH 29, 1960 


HovseE or REPRESENTATIVES, 
SUBCOMMITTEE ON PANAMA CANAL OF THE 
CoMMITTEE ON MercHANT MARINE AND FISHERIES, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to notice, in room 219, 
Old House Office Building, Hon. Leonor K. (Mrs. John B.) Sullivan 
(chairman of the subcommittee) presiding. 

Present: Representatives Sullivan, Oliver, Flynn, Casey, Johnson, 


Mailliard, Dorn, Gross, and Hoffman. 


Staff members present: Bernard J. Zincke, counsel, and William B. 
Winfield, chief clerk. 

Mrs, Suttivan. The committee will come to order. 

The Subcommittee on Panama Canal is meeting this morning to 
consider and hold hearings on H.R. 10968. 

(H.R. 10968 follows :) 


(H.R. 10968, 86th Cong., 2d sess.] 
A BILL To amend section 412(b) of title 2 of the Canal Zone Code 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 412(b) of title 2 of the Canal 
Zone Code is amended to read as follows: 

“(b) Tolls shall be prescribed at a rate or rates calculated to cover, as nearly 
as practicable, all costs of maintaining and operating the Panama Canal, to- 
gether with the facilities, appurtenances, and supporting services, directly or 
indirectly related thereto, including interest, depreciation, and the cost of opera- 
tion of the agency known as the Canal Zone Government.” 

Mrs. Suniivan. Last year the shipping interests urged hearings 
on a previous bill, H.R. 8568, which was introduced by Mr. Donohue 
of Massachusetts and, when hearings were held on that on February 
16, it seemed that the hearings took a certain twist that suggested to 
the chairman that this bill either be amended or that a new bill be 
submitted. 

The shipping interests wrote in and had suggested to us that, if 
the bill was to be amended, they would prefer that the bill be dropped. 
Therefore, the chairman has introduced a new bill, H.R. 10968, which 
we think would clear up the problems that were brought up during 
the hearing on February 16. 

This morning we are going to hear Mr. Ralph Dewey, who will 
represent the Pacific American Steamship Association and the Amer- 
ican Merchant Marine Institute, concerning the provisions in this bill. 

Mr. Dewey, will you come up? 
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STATEMENT OF RALPH B. DEWEY, PRESIDENT, PACIFIC AMER. 
ICAN STEAMSHIP ASSOCIATION; ACCOMPANIED BY ALVIy 
SHAPIRO, VICE PRESIDENT, AND C. DICKERMAN WILLIAMS, 
SPECIAL COUNSEL, AMERICAN MERCHANT MARINE INSTITUTE, 
INC. 


Mr. Dewey. Thank you, Madam Chairman. I am going to ask 
Mr. Alvin Shapiro of the American Merchant Marine Institute staff 
to sit with me at the dais and also Mr. C. D. Williams, special counsel 
to the American Merchant Marine Institute, if it suits your pleasure, 

Mrs. Sutuivan. Very well. We will be glad to have you. 

I see that you have a statement, Mr. Dewey. Would you like to 
read the statement or summarize? 

Mr. Dewey. I will read it, if I may. 

Mrs. Suttrvan. Certainly. 

Mr. Dewry. Before I start my statement, Madam Chairman, I 
would like to place in front of the members of the committee a con- 
formed text showing the existing language in the statute with the 
changes that would & made by your bill. I think it would be more 
helpful to follow along with some of my comments if you had this 
in front of you. 

Mrs. Sutiivan. Do you want to have that inserted in the hearings! 

Mr. Dewey. Yes. 

Mrs, Suxtxitvan. Do you think it is necessary to insert it in the hear- 
= before you start your testimony ? 

fr. Dewey. Yes; I think so. 

Mrs. Suuuivan. Then we will have counsel check it and we will 

ut it in. 

(The text follows :) 

Section 412(b) 


(b) Tolls shall be prescribed at a rate or rates calculated to cover, as nearly 
as practical, all costs of maintaining and operating the Panama Canal, together 
with the facilities, [and] appurtenances , and supporting services, directly or 
indirectly related thereto, including interest, depreciation, and an appropriate 
share of the net cost of operation of the agency known as the Panama Canal 
Company. 

[In the determination of such appropriate share, substantial weight shall be 
given in the ratio of the estimated gross revenues from tolls to the estimated 
total gross revenues of the said corporation exclusive of the cost of commodities 
resold, and exclusive of revenues arising from transactions within the said 
corporation or from transactions with the Canal Zone Government.] 

Mr. Dewey. This is the existing language. The language that your 
legislation would take out of the existing language is enclosed in 
black brackets and the language that your bill would add is italicized. 

You may want to mark in our amendments as we proceed. 

Mrs. Suuiivan. All right. 

Mr. Dewey. My name is Ralph B. Dewey, president, Pacific Ameri- 
can Steamship Association, and I am joined in this presentation by 
Mr. Alvin Shapiro, vice president, American Marine Institute, who is 
accompanied by Mr. C. Dickerman Williams, special counsel to 
American Merchant Marine Institute, in this matter. 

The American-flag tollpayers which we represent, comprising the 
largest single national-flag merchant marine using the canal, are pre- 
pared to support the principle embodied in H.R. 10968 provided that 
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certain amendments are made... Before proceeding to these amend- 
ments we would address several remarks to the basic principle. 

H.R. 10968 amends the Panama Canal tolls formula (sec. 412, Canal 
Zone Code) in such a way as to henceforth require tolls to cover not 
only the expenses of the transiting facilities but also the net operating 
costs (including both out-of-pocket and corporate overhead) of the 
supporting services in the zone. In recent years, the supporting serv- 
ices as a Whole have met their out-of-pocket costs but on an overall 
basis have lost money after calculation of allocable corporate overhead 
costs. At present, the tolls formula does not require the absorption 
in the toll rate of such losses. H.R. 10908 would require such absorp- 
tion by tollpayers. 

There is no gainsaying that many of the supporting services oper- 
ated by the Panama Canal Company are an integral part of canal 
operations, so long as it has been decided to keep nearly 4,000 U.S. 
citizens and their families in the zone out of a total work force of 
13,160 (1957 figures). 

But despite the American-style civilization which is required in the 
zone, not all of the supporting services are essential and some of those 
which are essential are operated on a broader scale than is justified 
and hence at a very high unit cost per citizen served. We will have 
more to say about this later in our statement. 

What we are leading up to is this: If the Congress adopts H.R. 
10968 and thereby no longer requires the business enterprises to fully 
meet the “self-sufficient” test, there is great risk that the compulsion 
for economy of operation will diminish and supporting services will 
no longer be priced at a level even to meet out-of-pocket costs. If, for 
example, for political reasons it should be decided that food, housing, 
rail fares, steamship fares, service centers, and other employee serv- 
ices should be free or at ridiculously lower prices, then there would be 
created a situation where the transiting activity, that is, the tolls- 
payers, would be subsidizing the Federal Government to accomplish 
a political purpose. This would violate every precept and principle 
of the 1850 amendments to the Canal Zone: Code (Public Law 841, 
8ist Cong.), yet it is inherently possible under the amendments to 
the tolls formula incorporated in H.R. 10968 as drafted. 

Such potential abuses as we have described are a possibility, particu- 
larly at such times as when the company has a surplus of funds and 
is faced with the alternative of either charging less for goods and 
services, paying more interest or remittance to the Treasury, or re- 
ducing tolls. In the past, the solutions have been to avoid passing on 
any surplus to tollpayers in the form of lower tolls, but rather to 

ss it on to the Treasury, to adjust the accounting records to absorb 
it, or to find some internal use for it, needed or not. 

_ Therefore, we caution that in removing the requirement for support- 
ing services to help pay a share of corporate overhead and Zone Gov- 
ernment costs, we are setting the stage for possible backsliding as 
regards cost cutting in the business activities. In the past 10 years, 
some important economies have been made, and still the canal and its 
supporting services are getting the job done—even better than before. 
In 1950, the canal required 19,000 people to transit only 22 ships per 
day average. In 1959, there were 13,000 people required to transit 
30-ships-per-day average. This was possible in large part because of 
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the congressional mandate that not only the canal, but also the busi- 
ness facilities, operate as self-sufficient entities. 

We feel safeguards are needed to eliminate the possibilities of abuses 
described above, and to insure a continuation of further economies, 
Otherwise, the canal could revert to being a “spending agency,” ag’ 
it was before 1950, with no demands upon it to operate as a business, 
Perhaps an amendment to the code is in order to require that the 
pricing of goods and services suplied by the Company shall be re- 
lated to pricing of similar goods and services in the States. We real- 
ize this is the practice now but it would be more reassuring to put it 
in the law, or at the very least, include it in the report filed on this bill, 

And now, to turn to the amendments which we feel are necessary to 
create equity in the tolls formula and upon which we base any support 
for H.R. 10968. 

Amendment 1: In line 9 of your bill, we would strike out, “or in- 
directly”. Our reasons for this amendment are that if costs which 
are only indirectly related to the canal, or to its facilities, appurte- 
nances, and supporting services, are incorporated into the tolls formula 
there would be a risk that tollpayers might be expected to absorb all 
manner of costs, no matter how remote they might be to the canal 
operation. 

It is pretty well established what costs are directly related to canal 
operation and which are not. And, with the addition of the cost of 
“supporting services,’ which you will note has been added to H.R. 
10968 in the tolls formula which is accomplished in line 8 of the bill, 
the bill has already gone a long way toward including indirect costs 
in the formula. Just what “indirect” costs there are beyond the so- 
called supporting services, we are at a loss to know. But whatever 
they are—if they are not an essential supporting service, they don’t 
belong in the tolls formula. As a matter of fact, the word “essential” 
should be inserted before “supporting services” to eliminate any ques- 
tion about this. 

Amendment 2: In line 10, we would insert “net” before the word 
“cost”. We are not certain whether the omission of the word “net” 
is an oversight or intentional. At any rate, the bill as drafted would 
make a drastic increase in the annual remittances by the Canal Com- 
pany to the U.S. Treasury for Zone Government costs; and would 
directly affect tollpayers. In 1958, for example, the Zone Government 
cost $17.5 million to operate; it took in $6.7 million in revenue (ju- 
dicial fines, license fees, postal services, rentals, and pro rata charges 


to other Government entities for schools, hospitals, public health 


services, et cetera), leaving a net cost of $10.7 million. 

The Canal Company reimbursed the Treasury for the $10.7 million 
and used the $6.7 million in internal revenues to defray the balance 
of their costs for that year. If they were to be required to reimburse 
the Treasury for the full $17.5 million—and I add, parenthetically, 
that that is exactly what would apparently be required by removing 
the words “net cost”—we question what would be done with the $6.7 
million of Zone Government revenues. It appears to us that either 
a huge surplus would be built up in the Zone Government account, 
for no particular reason, or else the Zone Government would stop 
charging the Army and Navy for the use of schools, hospitals, 
et cetera, because the tollpayer would now be paying it. This is 
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recisely the kind of “free ride” the 1950 Panama Canal Amendment 
(Public Law 841, &1st Cong.) sought to curb. This amendment is 
therefore essential to restore equity in the accounting system and in 
the tolls formula. 

Amendment 3: H.R. 10968 repeals the second sentence of the tolls 
formula (sec. 412(b)) and thereby removes the measuring stick 
for determining the portion of the net costs of Zone Government 
which shall be borne separately by the transit activities and by the 
business activities. The sentence which would be deleted now reads: 

In the determination of such appropriate share, substantial weight shall be 
given to the ratio of the estimated gross revenues from tolls to the estimated total 
gross revenues of the said corporation exclusive of the cost of commodities resold 
and exclusive of revenues arising from transactions within the said corporation 
or from transactions with the Canal Zone Government. 

The deletion of this sentence follows logically from the deletion 
from the first sentence of 412(b) of the words “an appropriate share” 
which in present law is used to describe the measure of Zone Govern- 
ment costs which tolls calculations shall reflect. 

If I may interpolate there, Madam Chairman, 412(b) has reall 
two basic sentences in it. The first one says that the Company shall 
pay an appropriate share. The second sentence simply proceeds to 
describe the yardstick whereby you will arrive at that appropriate 
share, so that that is an explanation as to why the amendments, the 
ones in the first sentence and the deletion of the second are inter- 
woven because the first sentence sets the stage for the second sen- 
tence and, once you have removed the second sentence you remove 
its reference in the first sentence, which is exactly what your amend- 
ments have done. 

In analyzing these amendments to the present law, we must take 
note of several important considerations: 

(a) At the time the 1950 act (Public Law 841, 81st Cong.) was 
being considered, Canal Zone employees were not required to pay 
U.S. income taxes. Therefore, the requirement that the business 
and supporting activities (which derive their income from canal 
employees) pay a substantial share of Zone Government costs was 
designed to serve in lieu of Zonians paying income taxes. The 
legislative history shows that the Bureau of the Budget estimated 
the business and supporting activities would be required by this 
language to pay about 50 percent of Zone Government costs. As it 
has worked out in practice, supporting activities have a current obli- 
gation of less than one-third and the transiting functions have an 
obligations to pay more than two-thirds of the net costs of Zone 
Government. 

(b) In 1951 a law was passed requiring Canal Zone employees to 
pay U.S. income taxes, and in the year 1956, for example, these em- 
ployees paid income taxes amounting to about $7 million. They still 
pay no local taxes. 

(c) The supporting services have never met their statutory require- 
ment to earn enough revenue to pay their share of Government costs. 
We are advised that the supporting services don’t even try to add 
anything into their prices to cover their share of Government costs; 
this being so, there is a theoretical subsidy by the tollpayers to zone 


residents by the amount of this absent increment in the prices of goods 
and services. 
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(d) In light of the fact that, since 1951, zone residents have paid 
U.S. income taxes, the Company might perhaps be said to be justified 
in not incorporating into their price schedules the share of Zone Goy- 
ernment costs required to be met by the business and supporting sery- 
ices. 'To do so, it is often argued, might mean employees were paying 
twice for the services involved. See 

But the fact remains that the canal transiting function is now pay- 
ing nearly all of the Zone Government costs; and it is Uncle Sam who 
is getting the revenue through employee income taxes which the law 
intended should go to the Company through the medium of a tax 
increment upon purchases in the business establishments in the zone. 

What is called for here is a restoration of the “in liew” philospohy 
which pervaded the 1950 act. If the committee accepts H.R. 10968 
as drafted, with the second sentence of 412(b) deleted, then in all 
equity a substitute arrangement for “in lieu” payments to the Com- 
pany should be provided. This could be accomplished by providing 
in the code (sec. 246(e) ) for a tax credit to the Canal Company equal 
to the annual income taxes paid by employees of the Company and the 
Zone Government and by employees of military agencies working in 
the zone. We also feel that while we are at the task of getting thin 
arranged on a more suitable basis, that the Zone Government should e 
divested of the cost of providing free customs and immigration services 
to the Republic of Panama and free schooling to Panama citizens since 
these are accommodations to Panama which have their roots in politi- 
cal rather than economic necessity. 

To accomplish these purposes, section 246(e) of the Canal Zone 
Code as added by section 7 of the act of September 26, 1950 (64 Stat. 
1041) should be amended as follows (new language italicized) : 


(e) The corporation is further obligated to pay into the Treasury as miscel- 
laneous receipts amounts sufficient to reimburse the Treasury, as nearly as pos- 
sible, (1) for the annuity payments under article XIV of the convention of 
November 18, 1903, between the United States of America and the Republic of 
Panama, as modified by article VII of the treaty of March 2, 1936, and (2) for the 
net costs of operation of the agency known as the Canal Zone Government: 
Provided, however, That the net costs of operation of the Canal Zone Government, 
which are deemed to form an integral part of the costs of operation of the Panama 
Canal enterprise as a whole, shall not include interest but shall include depre- 
ciation and the reimbursement of other Government agencies for expenditures 
made on behalf of the Canal Zone Government. 


Now I will read the proviso clause that we would add to section 
246: 


Provided, further, That the Panama Canal Company shall not be obligated to 
reimburse the Treasury for the net costs of providing customs and immigration 
services for the Republic of Panama or of providing school services to nonresi- 
dents of the Canal Zone other than employees or dependents of employees of 
the Canal Zone Government or the Panama Canal Company: And provided 
further, That for the purpose of reimbursement by the Panama Canal Company 
the net costs of operation of the Canal Zone Government shall be reduced by an 
amount equal to the Federal income taxes derived from the Canal Zone; the 
total amount of said taxes being considered for this purpose to be the total 
amount of such taves withheld from payrolls by the Canal Zone Government, the 
Panama Canal Company, and the military agencies, as employers in the Canal 
Zone. The payments into the Treasury, referred to in this paragraph, sball be 
made annually to the extent earned, and if not earned shall be made from sub- 
sequent earnings unless the Congress shall otherwise direct. 


The precedent for such a tax credit already exists. Taxes paid by 
citizens of Guam, Puerto Rico, and the Virgin Islands are credited 
100 percent to the local government in those areas. 
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I have cited the United States Code where legal provision for that 
is made (48 U.S.C. 1421(h), 1897, 734). There are, of course, some 
important political differences between the Canal Zone Government 
and the local governments in Guam, Puerto Rico, and the Virgin 
Islands. But the economic rationale is the same; namely, that in 
these three places U.S. income taxes are remitted back to the local 
government to cover the expenses of schools, fire protection, hospitals, 

lice force, judicial system, public health, civil service retirement, 
and general Government overhead costs. 

The proposal is also consistent with the philosophy and legislative 
intent of the 1950 act; namely, that the canal enterprise (1.e., the 
canal and the zone government), be self-sustaining as a whole. By 
crediting the canal enterprise with an amount equal to income taxes 
paid, an important revenue factor will have been restored to the canal, 
where it must logically go to properly meet congressional commitments 
to be self-sustaining. 

A tax credit would in no way affect costs of employees’ services 
upward or downward, since net Canal Zone Government costs are not 
figured into prices. It merely gives realistic recognition to the fact 
that employee income taxes are supposed to contribute to the Gov- 
ernment services he receives. 

A full tax credit would properly reflect not only the cost of Govern- 
ment-type services rendered to citizens in the zone, but also the defense 
value oF the canal. It would also recognize the fact that Canal Zone 
Government costs include many costs that are not present in other 
municipal jurisdictions by reason of the presence of military forces 
and by reason of the unique national interest reflected therein. 

Mrs. Suttivan. Will you pardon me just a moment ? 

Can you name any of those at this time that you have in mind? 

Mr. Dewey. A good example that comes quickly to mind is that, 
for instance, when you build a road in the Panama Canal Zone, when 
the Zone government builds a road, the road is built to take military 
vehicles. 

I am not a construction engineer but it might be 20 inches thick. 
A highway that would serve the Panama Canal and appurtenances 
and PARR Trang facilities might be 10 inches thick, and the difference 
between 20 inches and 10 inches on a concrete highway that runs for 
miles and miles could be millions of dollars. That is the type of service. 

The police facilities in the zone on a per capita basis are a great 
deal higher than they are in other municipal jurisdictions and this is 
even more surprising in light of the fact that the American citizens 
in the zone almost without exception are people of very mature 
demeanor. Juvenile delinquency is not rampant and all the other 
things that plague police forces in a big city do not exist and yet the 
- capita use of police is a great deal higher. This must be a re- 

ection of a number of things, perhaps the national political reasons 
or military reasons. The fact remains that this is one of the high-cost 
factors of this particular Government. It reflects the things that other 
municipalities do not have to face. 

Mr. Horrman. Madam Chairman, may I ask a question ? 

Mrs. Suuiivan. Mr. Hoffman. 

Mr. Horrman. How many policemen are there to how many thou- 
sand people ? 
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Mr. Dewey. Mr. Hoffman, those figures were developed in one of the 
audit reports. I have them here and, if you would like to take the 
time now to develop it, I will do so. Otherwise, I would be glad to 
refer to that reference in the record or ask the GAO or the Canal 


Company to supply it. It is a figure that has been made public from 
time to time. 


Mr. Horrman, I do not want it now but I would like the figure as to 
how many people are served by one policeman. 


Mr. Dewey. I will incorporate that in the record. 
(The information follows :) 


PANAMA CANAL COMPANY, 
Washington, D.C., April 27, 1960. 
Hon. Leonor K. SuLLIVAN, 
House of Representatives. 


DEAR Mrs. SuLtivan: During the course of hearings on H.R. 10968 the ques- 
tion’ was raised as to the number of policemen employed in the Canal Zone in 
relation to total population there. 

Governor Potter has now advised me that there are 173 policemen and 7 
civilian employees serving a population of 38,953, a ratio of 4.4 policemen per 
1,000 population. 

Evaluation of these figures should be made in the light of the following facts: 

(a) Terminal Panama cities provide 70-plus percent of all law violators; 
residents of these two cities enter and leave the Canal Zone at will: 

(b) The Canal Zone police, contrary to most police agencies, daily deal with 
international conditions which range from placid to riotous ; 

(c) Balboa and Cristobal are seaports with thousands of transient seamen 
and passengers yearly ; 

(d) Most of all municipal police agencies are assisted in one way or another 
by juvenile and truant officers, district attorney’s investigators, State bureau 
of investigation agents, park police, port authority policy, State highway 
patrolmen, postal inspectors, deputy sheriffs, coroners, FBI agents, Treasury 
Department investigators, game wardens, poundmasters, and license examiners. 
On the Canal Zone these duties are performed by the police, in addition to 
normally recognized law-enforcement duties ; 

(e) In addition to the Canal Zone population figure, there are several 
thousand military personnel on the Canal Zone who become police responsibili- 
ties when off post, and to some extent while on post ; 

(f) The Canal Zone police earn 2 month’s vacation per year, as compared 
with vacation of 1 to 3 or 4 weeks earned by other municipal police agencies. 
This fact accounts for an increase of 0.4 of our ratio; 

(g) Residential areas of the Canal Zone consist of small separate towns and 
isolated rural areas, whereas most of the cities are compact to some degree; 

(h) It is understood that practically every major city in the United States 
urgently needs a larger police force and that in the opinion of police experts 
the shortage of police personnel has reached a critical stage. 

Sincerely, 
MERRILL WHITMAN, Secretary. 


Mr. Gross. What happens to a municipality in this country when 
the military moves in with a big base and the city expands the police 
force and other public services and then the military base is aban- 
doned? What happens? 

Mr. Dewey. I do not think you can state categorically what 
happens. 

Mr. Gross. The municipality is stuck, is it not? The Federal Gov- 
ernment does not bail it out, is that correct ? 

Mr. Dewey. I do not think I can answer that categorically. It 
depends on the deal you made with the military when they arrived 
on the scene. 

Mr. Gross. There is no deal. The deal is that they can go out on 
90 days’ notice, and do. The city has extended its sewer system, ex- 
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panded its police force, and expanded its schools. It may have been 
some help to have expanded the schools but certainly the municipality 
is stuck when the base moves out. 

I do not believe what you are saying is a very good substantiation 
for the changes you would like to make in this bill. I do not believe 
your premise is exactly sound. 

Mrs. Sutiivan. Do you want to proceed ? 

Mr. Dewey. Yes. We know of no State in the Union, or munici- 

ality, where corporations pay the whole tax burden for local services. 
a in “company town” situations, employees pay State and local 
income and sales taxes of various kinds which go for schools, roads, 
et cetera. Yet in the zone, the Company packs the whole load. 

So long as the present situation prevails, the Canal Company (in- 
deed, the tollspayers), is paying twice for the services supplied to the 
local company: first, in remittances to the Treasury for all the net 
costs of zone government and secondly, through income taxes paid by 
the canal employees, which are part of the wages. 

We would therefore oppose the deletion of the “appropriate share” 
requirement upon the business activities, unless a tax credit, in the 
manner proposed above, is included as an amendment to H.R. 10968. 

Amendment 4. We urge the inclusion in H.R. 10968 of amendments 
to clarify the matter of judicial review of tolls decisions. A hearing 
was held on H.R. 8983 on February 16, 1960, which would accomplish 
this purpose, but the bill was tabled by the subcommittee several weeks 
later. This is an important matter, and rightfully belongs as a con- 
comitant part of the proposals embodied in H.R, 10968. It is part 
and parcel of the industry’s constant quest for equitable treatment 
by this Federal public utility which has so much power over the 
ocean trade lanes of commerce. Is it really so unreasonable to ask 
that judicial safeguards be placed in the law ? 

Mrs. Sutiivan. May | interrupt for a moment ? 

Mr. Dewey. Yes. 

Mrs. Sutzivan. I think that the committee has received information 
from the American Merchant Marine Institute as well as the Pacific 
American Steamship Association that if that bill was to be amended 
they would rather drop it. 

You are reversing that now, are you not ? 

Mr. Dewry. Mr. Shapiro would like to address himself to that. 

Mr. Suarrro. Mrs. Sullivan, our position at that time was that if 
that bill were to be amended so as to affect the tolls formula, which ap- 
parently was the thinking of many people on the subcommittee or at 
least some of the people on the subcommittee, we would rather not have 
had the judicial review and the insertion of language to amend the 
tolls formula, primarily for one reason. It was not that we did not 
think that judicial review was a perfectly justifiable request on our 
part but we thought that, if the tolls formula were to be reviewed, it 
should be reviewed during the course of a hearing such as this where 
all of the matters could be gone into rather than seek just one amend- 
ment to adjust the tolls formula in one particular direction. It in no 
way, Mrs. Sullivan, was a reflection on the fact that we thought judi- 
cial review was not a just claim. 

We did at that time and still do today, but we preferred, and there- 
fore suggested to you and you were good enough to oblige, that if the 
tolls formula were to be reviewed it should be reviewed in its entirety. 
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Mrs. Suttivan. I see. 

Go on, Mr. Dewey. 

Mr. Dewey. I might add a remark to that, Madam Chairman, that, 
as far as my personal view, I still think that the tolls review, if it were 
coupled with this bill unamended, without the amendments that we 
are proposing, is still an unacceptable arrangement. It is with the 
amendments plus judicial review that the package becomes one of 
equity and one that serves the legislative intent as we interpret it, 

In brief, H.R. 8983 provides— 

(a) That the anal Company be required, (rather than simply 
authorized), to set a toll which properly reflects the cost of run- 
ning the canal, its supporting services, the Zone Government, and 
interest on the investment. 

(6) That the Administrative Procedure Act be used in con- 
nection with a hearing on tolls. Frankly, many people think it 
must be used even in present law—but why not make it clear? 
By what reason is the Canal Company different than TVA, ICC, 
FPC, FCC, St. Lawrence Seaway, or any other Government body 
which controls ratemaking in the field of transport and com- 
munications ¢ 

(c) That the U.S. Court of Appeals for the Second Circuit 
have review jurisdiction over tolls decisions, including the failure 
to act upon tolls rates when cost factors warrant. 

There is no question but what the U.S. Government has assumed 
the posture of a business enterprise in the canal. It should enjoy no 
special immunity from the courts which are available to customers 
of other Government corporations or regulatory bodies. 

Amendment 5. In an earlier part of our testimony we referred to 
the high cost of certain “supporting services,” and we cite the con- 
tinued operation of the Panama Line as a classic example. 

The Panama Line was established early in the canal’s construction 
period for its convenience and for employee well-being, but has out- 
lived the economic conditions upon which it was established. It is 
now more a luxury than a necessity. 

The Panama Line has also outlived the development in the past 
10 years of a firm national policy against Government competition 
with private enterprise, wherever it is available to do the job. No 
less than 10 of our essential U.S. trade routes traverse the canal, and 
any or all of them could serve the needs of the canal at less cost than 
the Panama Line. 

The exclusive use of Cristobal as the only discharge port and the 
exclusive use of New York as the only loading port for the line has 
frustrated many economies in purchasing and distribution, which 
add costs to commodities sold to employees and to canal supplies in 
general. 

Either the steamship line should be disposed of or else its true 
annual losses should be removed from coverage in the proposed new 
tolls formula in H.R. 10968. As the law is now interpreted, these 
steamship losses would not presently have to be absorbed in calculat- 
ing the toll rate. But H.R. 10968 would put them squarely on tolls 
and we are opposed to that aspect of the bill. We, therefore, recom- 
mend the insertion of a parenthetical phrase (not including the 
Panama Line and the Panama Railroad) after the words “supporting 
services” in line 8 of the bill. 
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This amendment would not require the disposal of the vessels of 
the Panama Line or the abandonment of the railroad. It simply 
provides that if they must be continued for reasons of national policy, 
that their financial losses shall not be absorbed by the tollspayers. 
The railroad losses, which in 1958 amounted to $124,000, would be 
even greater if the steamship line were to be sold, since the railroad 
relies heavily upon cargo tendered to it at Cristobal for transisthmian 
carriage. Since these two supporting services are linked together 
economically, both should be excluded from the tolls base if for po- 
litical reasons they must be retained. 

In connection with the losses of the Panama Line, we would call the 
subcommittee’s attention to the recent report of the consulting firm 
of Drake, Startzman, Sheahan & Barclay, ordered by the Bureau of 
the Budget. This report, referred to as the Drake report, was made 
public in a Maritime Administration hearing on Docket S. 91 on No- 
vember 19, 1959. This report discloses the true annual losses (see 
text of pt. C attached to this statement) and calls for the discon- 
tinuance of the Panama Line and the disposal of assets “to the best 
advantage of the Government.” It cites a number of economies 
throughout the entire canal enterprise which would result, and says 
“the annual net cash flow to the U.S. Government will increase by 
some $1,200,000 annually.” 

The findings and the conclusions and recommendations of the Drake 
report are significant. We summarize them below as gleaned from 
news sources, and would urge that the full text be obtained and in- 
serted into this record. 

1. Findings: 

Cost of operations: Published annual loss is $85,000; secondary 
charges total $442,000; extended life of the vessels cae low deprecia- 
tion costs; hidden costs total $287,000 a year; there are additional 
cost advantages that total $58,000 a year; there are no general cor- 

orate expenses charged, and all of this results in corrected annual 
oss of $372,000. 

The next finding is transportation requirements—Panama Canal 
Company cargo: Panama Line is the prime carrier; maximum month- 
ly requirement is 3,000 tons; employees’ shipments coincide with 
vacation period; trend in volume is downward; rise in construction 
activity can be expected. 

Transportation requirements—Panama Canal Company passen- 
gers: Principal requirement is for employees’ home leave; 55 percent 
of northbound home leave passengers travel by air; 58 percent of 
southbound home leave passengers travel by Panama Line; half of em- 
ployees travel in 2 months; automobile shipments are a major factor; 
employee travel on Panama Line is relatively constant; employees 
expect certain benefits. 

ransportation requiremnts—Military requirements: Army relies 
on MSTS; Navy requirements are dwindling; MSTS has little need 
for the Panama Line; Air Force rarely uses the Panama Line. 

Transportation capacity—Privately owned American surface car- 
riers, freight: Unused cargo capacity southbound from east coast is 
10 times the total of Panama Line tonnage. 
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Transportation capacity—Privately owned surface carriers, passen- 
gers: Unused capacity of scheduled passenger ships could accommo- 
date 35 percent of home leave travel. , 

Transportation capacity—Privately owned air carriers: Unused 
seats on commercial airplanes could accommodate all employees; char- 
ter service is available for peaks; advent of jet service in 1960 will 
double capacity ; freight service is available. 

Transportation capacity—Military Sea Transport Service and 
MATS: Unused capacity available to the Canal Zone was 46,000 
tons; commercial lines capacity is available from gulf ports; peak 
military passenger load coincides with Panama Canal Company’s; 
MSTS service is flexible; accommodations are adequate, but not as 
luxurious; MSTS capacity is slight. 

2. Conclusions of the Drake report are as follows: 

Government operating the Panama Line is clearly contrary to stated policy 
* * * It is in competition with privately owned companies * * *, 

There is an abundance of transportation service available between the United 
States and the Canal Zone. 

The transition from Company-owned transportation to commercial lines can 
be made without loss of employee benefits. 

Since military and commercial surface and air transportation is available 
from several ports for passengers and freight, the Company has ample pro- 
tection in case of emergencies. 

It is our observation that the Panama Line problem has distracted manage 
ment from dealing with more important Canal Zone problems. 


3. Recommendations of the Drake report: 


1. Abandon the Panama Line: Operation of the Panama Line should be dis- 
continued and its assets disposed of to the best advantage of the Govern- 
ment. 

2. Give the Panama Canal Company a “free hand” to purchase and route 
supplies. The Panama Canal Company should negotiate its transportation 
arrangements, freight, and passengers, to its best advantage. 

3. Set up efficient distribution system. 

Because of the line, we believe that the Panama Canal Company has not 
given proper attention to its supply and distribution. This has had an im- 
pact on traffic management, procurement, and storage and distribution in the 
Canal Zone. 

4. Realize savings on home leave travel. The Panama Line lands passengers 
only in New York. Employees’ destinations, however, may be anywhere with- 
in the United States. 

5. Negotiate best arrangements for employees’ travel. The Panama Canal 
Company should have a free hand to protect the interest of its employees and 
negotiate the best arrangements possible, either with privately owned lines, 
MSTS, or both. 


Mrs. Sutiivan. May the Chair make a confession? I did not know 
that the Drake report had been reported out. I have never seen it. 
1 have never heard of it. That is quite a confession to make because, 
certainly, we should be aware of such a report as this. 

Was it submitted to the committee, Mr. Counsel ? 

Mr. Zinxe. It was not, Madam Chairman. 

Mrs. Suxxivan. I know that there had been discussion before of a 
bill to be introduced to discontinue the Panama Line and there was 
talk of the Bureau of the Budget making a study, but this is the 
first information that I have had that such a study had been made. 

While I do not know yet whether it can be included in its entirety 
in the hearings, I assure you that I think all of us on the committee 
will be very much interested in studying it. 
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Mr. Gross. Madam Chairman, may I pursue that? 

Mrs. SuLLivan. Yes. 

Mr. Gross. Was the Drake report the result of a Commission 
study ¢ 

Mr. Dewey. The Drake firm is a management consultant firm with 
engineering personnel on its staff which was commissioned by the 
Bureau of the Budget to conduct this study, and the first that the 
industry knew of this study—that it had even been commissioned— 
was the reference to it and the submission of certain parts of it in a 
Maritime Administration hearing on November 19, 1959, a hearing 
which, incidentally, involved the Panama Line as an intervener in a 
trade route case, the first time within the recollection of any of us 
where a Government-owned steamship line intervened against private 
carriers serving the foreign commerce of our country. 

In that instance, certain parts of the Drake report were submitted 
to that record in the Maritime Administration hearing and were 
reported in press sources from which I obtained the information here. 

Mr. Gross. Who is Drake as an individual? 

Mr. Dewey. I do not know, sir. I can supply his full name and 
firm. 

Mr. Gross. I see the names of Drake, Startzman, Sheahan & 
Barclay. 

Mr. Dewey. I do not know where their place of business is, Madam 
Chairman. I can supply it or I think counsel could get it. 

Mr. Gross. We had a discussion on the floor of the House yester- 
day afternoon on this business of going out and hiring consulting 
firms to do what our own people in Government ought to be doing. 
Iam going to be very much interested in knowing something about 
the identity of the individuals connected with this firm and whether 
this was a self-serving report. 

Mr. Dewey. I can assure you, Mr. Gross, that the report was as 
much of a surprise to us as it was to some other people. 

Mrs. Suttivan. Counsel says that the committee itself has had no 
knowledge of this report, either. 

We will have to look into it. 

Mr. Gross. Madam Chairman, I will also be interested to know 
when the committee gets this report whether it was paid for out of 
the management improvement fund that is being operated in the 
White House. 

Mrs. Sutzivan. We will find out. 

Mr. Fiynn. Was the report submitted by the other private carrier 
in the case where the intervention took place? 

Mr. Dewey. Would you ask that question again, sir? 

Mr. Firnn. Were the portions of the report which were submitted 
into the record submitted by the other private carrier in the case in 
which the intervention took place ? 

Mr. Wuutams. The private carriers involved also submitted a 
report of some kind. , 

Mr. Dewry. Iam not sure. I can check with the hearing examiner 
at Maritime Administration unless there is someone in the room who 
is familiar with it. 

Mr. Fiyxwn. I am trying to find out whether the report was sub- 
mitted to private carriers and not to the committee or the Panama 
Canal Company. 
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Mr. Dewey. The party submitting it was fully familiar with the 
report. Whether the party submitted the report or the company or 
carrier, I am not sure. 

Could Mr. Williams place a statement on the record? He wag 
trying to inform me, but I would like him to proceed. 

Mrs. Sutitvan. Yes. We have Mr. Whitman here of the Panama 
Canal Company. 

Mr. Whitman, do you know anything about this report? Has it 
been submitted to the Panama Canal Company ? 

Mr. Wurman (Merrill Whitman, Secretary, Panama Canal Com- 

any). Yes; it has been submitted by the Bureau of the Budget to the 

anama Canal Company. The Bureau of the Budget employed the 
management consulting firm to make the study and report its conelu- 
sions to the Bureau. The Bureau has furnished copies of the report 
to the Company for its review and comment to the Bureau. 

The Company has made an extensive analysis of the report, with 
which it does not agree, and submitted its comments to the Bureau 
of the Budget, where the matter is still under consideration. 

I think I can clear up Mr. Flynn's question. In the hearing before 
the Maritime Board, the extracts from the report were introduced by 
the private steamship firm engaged in the proceeding over the objec- 
tion of the Panama Canal Company. 

Mrs. Sutiivan. May I ask at this point, what other private line 
was involved ? 

Mr. Wuirman. The Grace Line. 

Mr. Dewey. There were two companies involved, Madam Chairman. 

Mr. Wuirman. Not in the proceeding before the Maritime Admin- 
istration. That is an application by Grace Line for initiation of sub- 
sidized service into Port au Prince, Haiti. 

Mrs. Sutiivan. Mr. Dewey, you said there were two. 

Mr. Dewey. I have been 3,000 miles away, Madam Chairman, and 
have not followed this case as closely as others. 

Mr. Suartro. There were two steamship lines concerned with the 
problem, but I think only one was an official party during the course 
of the examiner’s proceeding. 

Mr. Dewey. That was because one was subsidized and one not, so 
that he was not entitled to be a party to the case. 

Mr. Gross. May I ask a question ¢ 

Did the Panama Canal Company know that this consulting firm 
had been hired and did this consulting firm consult with you during 
the time it made its survey ? 

Mr. Wurman. They did. 

Mr. Gross. They did? 

Mr. Wuirman. Yes. 

Mrs. SutiivaAn. You may proceed. 

Mr. Dewey. I have just a few concluding remarks, Madam Chair- 
man. 

In conclusion, we reiterate what has been said so often before: that 
the purpose of the 1950 amendments to the Canal Zone Code was to 
eliminate from tolls the nonessential and nonrelated activities carried 
on by the canal and to properly reflect its defense value to this country. 
Even with all of our above amendments, we feel that this hard-won 
purpose is being considerably altered in H.R. 10968. But, perhaps 10 
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eas of experience as a business enterprise and as a military asset. has 
Geuaht us to the realization that there is now justification for a reap- 
raisal of the role of each participant in the canal enterprise. 

In apraising the defense value, experts tell us the Panama Canal is 
still an important element in the defense planning of the free world. 

Short of all-out war it can be defended, and used effectively, for 
dispersal of our Armed Forces. And it serves, in peace and war, 
as a link in our ocean lifeline of commercial and strategic commodities. 
A reappraisal of the Government’s role thus requires continued recog- 
nition of its military importance. H.R. 10968 tends to ignore this 
feature—more by reason of what it omits than by what it includes. 

Our own reappraisal of the commercial and defense value brings us 
to the unalterable conclusion that without all of the protective amend- 
ments to H.R. 10968 offered above, the canal enterprise will lapse back 
into its pre-1950 days when the users of the canal paid everything and 
everybody else, including the U.S. Government, got a free ride. It 
must not happen again. 

I have attached some financial data which develops the true annual 
loss of the Panama Canal Company. I submit that as an appendix 
and shall not read it, Madam Chairman. 

Mrs. Sutiivan. All right. 

(The appendix follows :) 


VERBATIM EXCERPT FROM THE DRAKE REPORT: PANAMA LINES STuDY 
PART C—COST OF OPERATIONS 
1. The published annual loss is $85,000.—Records for the base year show that 


the Panama Line very nearly broke even. Costs were only slightly over 101 per- 
cent of revenue. Annual costs and revenue were as follows: 


Revenue (exhibit B) : 
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Costs (exhibit C) : 
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I i a a a a 85, 000 


Since the Panama Line operates as a Division of a Government-owned corpora- 
tion, it enjoys certain advantages. If it were a privately owned company or 
charged with all costs, the loss would be much greater. The published figure 
should be regarded as a bookkeeping entry only. 

2. Secondary charges total $442,000—The principal costs transferred to the 
Panama Line for services from other Panama Canal Company divisions in the 
base year were as follows (exhibit C) : 
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These charges are fully compensatory. The cost of Terminals and Navigation 
Division’s services are the same to the Panama Line as to any other steamship 
line. The Supply Division is not permitted to furnish food or laundry service 
to commercial ships under terms of the treaty with the Republic of Panama. 
The full cost of these services including divisional overhead is recovered, 
however. 

3. Extended life yields low depreciation costs.—When the ships were acquired 
in 1939 the original capitalization was $13,200,000 or $4,400,000 per vessel. The 
depreciation rate was established at 5 percent. In 1948 the life was extended to 
25 years. In 1953 the life of the vessels was extended again to 35 years and q 
new depreciation rate was set on the remaining book value. A subsidized com- 
mercial line would have an annual steamship depreciation cost of $440,000 for 
the vessels, $276,000 a year higher than the extended-life cost of $164,000. Since 
the ships are 20 years old at this time, however, and have a practical remaining 
life of 15 years the depreciation charge is realistic. 

4. Hidden costs total $287,000 a year.—Certain costs are incurred on behalf of 
the Panama Line but do not appear on the books. The line’s accounting meth- 
ods are proper, but certain factors should be recognized and included as costs 
of operation (exhibit E, schedule E-1). 

Since it is Government owned, the Panama Line is self insured. There is a 
potential liability to the Government, however, for loss of ships, cargoes, and 
personal injury claims. Based on commercial insurance rates, less overhead 
and sales expense, the hull insurance factor would be $75,000 a year for the 2 
vessels. Protection and indemnity insurance for cargo, passenger claims, and 
employees’ claims would total $95,000 a year after deducting the Panama Line's 
average annual claim cost and allowing for sales expense and overhead. 

The Panama Canal Company uses Army radioteletype facilities between New 
York and the Canal Zone free of charge. Approximately 1,200 messages a year 
are sent and received for the Panama Line. If commercial services were used, 
the cost to the Government would be about $10,000 a year. At commercial rates 
the cost would be over $19,000 a year. 

6. No general corporate expense is charged.—The Panama Line is not charged 
with a share of the burden of the Panama Canal Company. The General Ac- 
counting Office has supported the Panama Canal Company’s view that there is no 
basis for allocation. They have recommended that the tolls formula be amended 
to permit the inclusion of business losses thus eliminating any necessity for an 
allocation. 

7. Corrected annual loss is $372,000.—When costs which should properly be 
charged to the line are added, the results of operation in the base year are as 
follows: 


nd a sect aie isi nol orate eich Mladic wel Wham els bbe eae $5, 777, 000 
NN inch ccimtrrenindnnicesciepintiotapiagiaanhiein itenpcianinatas ate heed 5, 862, 000 
TS suieihinasensscancebignnata termtagtacnpevionrnseciin tetas adiabbid 287, 000 
Se Nc Fa et nei entnawee 6, 149, 000 
a 872, 000 


Since certain sources of revenue and items of expense are transfers from one 
Panama Canal Company division to another, the loss figure is academic. 

The Department of Justice, Admiralty and Shipping Section handles litigation 
for claims for and against the Panama Line. Fiscal year 1959 started with a 
claim inventory as follows: 
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Most of these have since been settled or are pending. 

The workload requires one-half time for one attorney or a $5,000 salary cost. 
Overhead and supervision is roughly figured at 100 percent, so that cost would 
be about $10,000 a year. No charge is made to the Panama Line for these legal 
services. 
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The cost of the New York accounting office is charged to the general corporate 
nse of the Panama Canal Company. ‘The office serves both procurement and 
the Panama Line. Most of the work is involved with the latter. Included in the 
accounting department are the following sections: 
Chief administrative officer. 
Reports and budget branch. 
General accounting branch. 
Accounts payable branch. 
Fiscal branch. 
Audit examining branch. 
Of the total salary cost, including retirement, of $182,000 a year, $97,000 is 
chargeable directly to the Panama Line. 

5. Additional cost advantages total $58,000 a year.—The Panama Line leases 
pier 64 in New York City from the Department of Marine and Aviation at an 
annual cost of $77,974. The lease expires in June 1960 at which time the rent 
will be $102,697 for a 10-year period. If leased to a private operator, the rent 
would be $134,394. The $56,420 difference is the city’s allowance for U.S. Goy- 
ernment aid in the original building (exhibit E, schedule E-II). 

The only other direct cost advantage which the Panama Line received is a 
lower rate for tugs paid to the navigation division of the Panama Canal Com- 
pany. Government ships pay $65 per hour against $80 per hour for commercial 
lines. The advantage is slight and only amounts to $2,000 a year (exhibit B, 
schedule E-IT). 

Mrs. Suuiivan. Mr. Shapiro, have you anything to add to this? 

Mr. Suarrro. No, Mrs. Sullivan. We joined in the statement. We 
have nothing to add to the positive statement. 

Perhaps in the questioning, I might contribute. 

Mrs. Suuiivan. All right. 

On page 2, Mr. Dewey, where you state that there could be or would 
be a situation created “where the transiting activity would be sub- 
sidizing the Federal Government to accomplish a political purpose,” 
et cetera, in considering this correcting amendment. I do not believe 
anyone had in mind running wild with the operation of the canal in 
any different manner than they are today, and not paying attention 
to the accounting procedures and the good housekeeping that would be 
necessary to keep the canal operating as economically as possible. 

We will ask the GAO to comment on some of these questions you 
have brought up as to how these figures are applied. 

You mention on page 3 that: 

In the past 10 years, some important economies have been made, and still the 
canal and its supporting services are getting the job done—even better than ever. 
In 1950, the canal required 19,000 people to transit only 22 ships per day average. 


and so forth, showing that there has been a decline as efficiency grew. 
How would the bill eliminate this? 

Mr. Dewey. How would the bill eliminate further economies? 

Mrs. Sutuivan. Yes. 

Mr. Dewey. The present law states that the losses from the busi- 
ness functions of the canal shall not be incorporated into the tolls 
formula and this fact is a very important disciplinary device upon 
canal management to constantly pare down costs where feasible, reduce 
personnel where feasible, automate where feasible. At present they 
cannot recover those costs through the tolls. 

They do not have any sugar daddy to pay those losses, so that: non- 
essential services and inefficient services are out the window as of the 
1950 Act. 

This discipline, this threat that they are going to have to make up 
those losses somewhere but not in tolls has stayed the hand of running 
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wild, as you say, and it has encouraged the managers of the canal to put 
in economies and efficient type operations which at the time they were, 
put in were very unpopular but which were explained to the employees 
and to those whe were burdened at the time by these changes that— 

This is what the law says and this is why we cannot continue to operate this 
thing willy-nilly. We have to meet our costs because if we do not meet them 
there is no sugar daddy to pick them up. 

Mr. Suttivan. I cannot see how the wording in the present bill be- 
fore us is going to change that. We were given to understand and 
what we tried to do was to have an amendment written that would 
merely spell out what is being done now. 

Mr, Dewey. Well, as I have said in my statement, I think when 
you incorporate the phrase “and supporting services” as being a 
factor to be incorporated into the tohle formas you have in fact 
accomplished the status quo, the de facto situation that you described. 

As the accounts of the canal show, they have not been allocating 
the corporate overhead separately to the business functions and sepa- 
rately to the transit function even though the law says they should. 

As a matter of accounting procedure, they might have done that. 
We have no quarre] with how they show their books. 

Our only problem is when it comes to making a toll, at that. time 
there must be a corporate overhead allocation. 

I am afraid I have not answered your question, Madam Chairman. 

Mr. Suuivan. Regardless of how they show it on their books 
though, all of these charges are being shown as a cost of operating 
the canal, are they not? Everything 1s being included ? 

Mr. Dewey. Yes. 

Mrs. Sunuivan. At least, to my knowledge, it has been. 

Mr. Dewey. Yes; in the accounting system everything is included 
but there is a difference between the accounting system for convenience 
purposes and the accounting system that is used when you calculate 
the toll, and that difference was carefully spelled out in the 1950 
amendments. 

As tollspayers we are giving up that separation between transit and 
business and accepting the canal enterprise as one ball of wax but in 
giving it up we are suggesting that there are some inherent risks, 


there are some disciplinary devices that are being removed, and we are, 


suggesting that there should be safeguards to make sure that the 
canal does not run wild. 

You and I know that the canal management now has no intention 
of running wild. They are going to continue economies whether this 
bill is passed or not. But we have had enough experience over the 
past few years, Madam Chairman, where the law was not carefully 
spelled out to know that where you get a surplus situation you do 
the wrong thing with that money. You will find that in 1930 there 
was a huge surplus that had risen for a 4-year period. For a 4-year 
period prior to 1930 the canal made $20 million a year. It was very, 
by embarrassing. 

he foreign shipowners went to the State Department and even to 
the President and said, “This is not right. You are making money on 
the canal. The treaty says you are going to break even and get a fair 
and equitable toll. What are you going to do about it?” 
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They could have lowered the toll. They did not. They went back 
and said, “There are a lot of capital assets on which we have not been 
charging interest.” So that they recast the capital base and recalcu- 
lated interest back to the beginning of the canal and soaked up by that 
accounting device all of the surpluses that were then embarrassing 
them by reason of 4 or 5 years of very profitable operation. 

It was unclear in the law whether they had that right or did not. I 
have no specific record of what the industry’s position was at that time. 

My research files seemed void. Evidently we took it lying down. 
But the thing leaves us a little bit jittery as to what could happen 


in. 
ee the past few years there has been a surplus, a huge surplus from 
the transit function ; certain bookkeeping losses from the housekeeping 
function, but a net surplus. And as those surpluses have arisen the 
Canal Company has seen fit in its wisdom, and we have supported 
that, that those surpluses should be used for capital improvement; 
and, while the companies that my particular organization represents 
are not running superships, the fact remains that there are superships 
now in great numbers running through the canal, causing t con- 
gestion and motivating the need for wider and deeper ditches, et 

cetera. 

We have recognized that and that is a legitimate use for surpluses 
as they build up, but, if there were no support for those capital 
improvements and the surpluses build up, the canal management could 
choose to reduce prices in the commissaries. 

If I were living there, that would be dandy, but that is not a proper 
use of toll surpluses. 

I am not suggesting that prices in the commissary should go up or 
down, based on tolls. I am simply suggesting that as a safeguard 
against the risk that I am describing that there should be something 
in the statute or in the legislative history of this legislation to make 
it abundantly clear that the pricing should be according to stateside 
pricing and we will be sure where we are going. There will be no 
runaway or wholesale pricing of service charges or anything else to 
soak up surpluses. 

That is the safeguard we are seeking. 

Mrs. Sutzivan. I have a lot of other questions but I will pass for 
amoment. 

Mr. Mailliard ? 

Mr. Mariirarp. I have no questions. 

Mrs. Sutiivan. Mr. Oliver? 

Mr. Ottver. I would like to ask the witness this question, Madam 
Chairman: There have been quite a few remarks here with regard to 
al daddies, and so forth, with relation to the possible effects of this 

ill. 

Is not the Panama Canal a very worthwhile deal so far as the 
shipping companies of this country are concerned ? 

Are they not getting a pretty good break on rates as it is now? 

Mr. Dewey. I will answer your question this way, Mr. Oliver. The 
rates in the canal have not gone up since 1937. 

Mr. Ottver. This is what I mean. 

Mr. Dewey. Of course, volume has gone up tremendously. 
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In 1950, when the reform act was being considered, for instance, 
there was a $20 million toll revenue, In 1957, there was a $43 million 
toll revenue, so that, while tolls haven’t gone up, it is true that the 
volume has gone up, and the collective contribution of shipowners 
through the medium of tolls has gone up so tremendously that the 
necessity for a toll increase has certainly never been present since the 
1950 act. was passed. 

Mr, Oniver. Has not this act meant, so far as the operating ex- 
enses of the canal are concerned, that they have been able to turn 
ack to the Treasury of the United States perhaps more dollars than 

they would have been able to turn back if this act had not been effee- 
tive? Have not the taxpayers gotten a good break out of that? 

Mr. Dewey. Yes. 

Mr. Outver. Have not the steamship operators been getting a break, 
too, in the fact that tolls have not risen ? 

Do you use any other service where you have not had to pay 
increased costs over the past 20 years ? 

Mr. Dewey. Yes, sir. 

Mr, Ottver. This is a fact, about which you are not complaining 
particularly. You are just trying to protect the future. 

Mr. Dewry. When [I said “Yes” to your question asking whether 
there were other services which have not gone up, I meant yes; the 
Suez Canal has not gone up and not only not gone up but has gone 
down since 1936 if you want to make that your base year. 

Mr. Otrver. Is there any way to make a comparison as to the ex- 
isting porte for transit through the Suez Canal and the Panama 

anal ? 

Mr. Dewey. Yes. I am reading from a pamphlet entitled, “Gen- 
eral Comparative Statistics of the Panama and Suez Canals,” pub- 
lished by the Office of the Comptroller of the Panama Canal Com- 
pany which came across my desk within the past 2 weeks. The best 
measure to answer the question that you have just asked would be the 
cost per net ton to shipping. 

Let us take 1935 as the base year. It is in 5-year increments 
here. We made an adjustment in the tolls in 1937 and that was the 
last one. 

In 1935, the Suez tolls were $1.05 per net shipping ton, not cargo 
ton, but vessel ton, and in that year the same vessel ton transiting the 
Panama Canal would have paid 92 cents per net vessel ton. 

It is a little difficult to tell here precisely but there were about three 
decreases in the Suez Canal rates in that.span of years. 

The present Suez cost per net ton of shipping is 86 cents and in 
Panama it is 87 cents. 

Mr. Outver. So that there is no substantial difference. 

Mr. Dewey. So it is just about a standoff now. 

Mr. Otiver. I do not want to take the time of the committee par- 
ticularly on this line of discussion but one other thought that occurred 
to me was this: Assuming that all these costs that you have been speak- 
ing of from these supporting services were not charged against the 
operation of the canal as a whole—do you get my point—— 

Mr. Dewey. All right, sir. 

Mr. Ottver (continuing). What would this actually mean? Have 
you any way of determining what this would actually mean in terms 
of any benefits that might accrue to you through reduced rates? 
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How much of an actual difference would it make, really, in rates? 

Mr. Dewey. Well, if you applied the present law in calculating a 
toll, you would by law be required to remove from that toll formula 
the business losses. 

Again, let me remind you that the canal accounting system and the 
tolls calculation are two different processes. One goes on every year 
and the toll comes along whenever somebody gets around to it. 

In the calculation of that, there would be a significant reduction in 
the toll if you used the present law as it is written. 

Mr. Outver. When you say “significant,” you have no way of stat- 
ing how much? 

Mr. Dewey. Well, I will ask Mr, Williams, who participated in a 
lawsuit concerning this particular matter. 

Mr. Wuu1aMs. We figured at that time that if the law were en- 
forced, the rate would go down, I think, about 20 cents. 

Mr. Dewey. From 90 cents to 70 cents per ton. 

Mr. Witt1aMs. Of course, even assuming that the law was applied, 
there was room for a great deal of argument about particular points 
but there would have been a substantial reduction. In other words, 
20 cents out of 90 cents is obviously substantial and our best guess 
would be that under the present law, if it were judicially enforced, 
there would be that reduction which more or less corresponds to the 
Suez reduction. 

The increase in the volume of production would be operating sav- 
ings through the relatively fixed cost factor of canal operation which, 
adjusted to the increased volume of traffic, would result in a decreased 
toll. 

Mr. Oxtver. I have just one other question. 

If the Panama Steamship Co. were discontinued, would this mean 
then that it would be necessary for our employees to pay higher rates 
for their transportation than they do now? 

Mr. Dewey. When it comes to home leave, Mr. Oliver, the Panama 
Canal Company provides for that so that, directly to the employee, 
there would be no change. He gets home comfortably and conven- 
iently and with dispatch. 

Mr. Ontver. Does this mean that the Company would have to in- 
crease their transportation allowances, then ? 

Mr. Dewey. Let me answer this and I am going from recollection 
now. I can develop the figures precisely but my recollection is that the 
Panama Canal Line charges to the divisions of the enterprise collec- 
tively, the various divisions, Government and Company throughout 
the whole enterprise, a rate per passenger that is carried on the Pan- 
ama Line so that, when a man goes on home leave from the engineering 
division, the engineering division is billed $160 for that man’s transit. 

_If there were no Panama Line and if they were using private car- 
riers, the Drake report, as I recall, uses a figure of something like $220 
per passenger. 

Remember that the private line pays income tax and there is an in- 
crement in the $220 that is not in the $160. 

The feeding costs are probably 30 percent higher but 50 percent. bet- 
ter on a commercial passenger so that the employee has comfortable 
traveling. 
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Obviously, the commercial line cannot carry them for $160 per unit, 

To say that the Company spends more money for home leave is 
erroneous because the Company, by divesting itself of the Panama 
Line is making other existing economies, so that it is far different from 
the ta rate as against a commercial rate for these home leave per- 
sonnel, 

Mr. Ottver. You are saying that the increased cost of transportation 
would not be reflected in increased demand on the part of employees 
for more wages or would not be reflected in deficits which would cause 
the taxpayers of the country to bail it out ? 

Mr. Dewey. That is correct; exactly correct. 

Mrs. Sutuivan. If I may interrupt while we are on that subject, if the 
employee travels by air instead of using the Panama Line, who pays 
the air passage ? 

Mr. Dewey. On home leave? 

Mrs. Sutiivan. Yes. 

Mr. Dewey. His division of the company is billed. 

Mrs. Sutiivan. He may travel by air or by the Panama Line? 

Mr. Dewey. That is right, Madam Chairman. 

Mrs. Sutzivan. I will have to go into that. 

Mr. Dewey. I read the statistics into the record. Fifty-five percent 
of the northbound passengers use air but there is a smaller percent 
that use air coming home because of the heavy emphasis on bringing 
motor cars back. 

As I understand it, and others who are more familiar can develop 
it in detail, typical of all oversea employees perhaps you sell your car 
there and bring a new one back. You can bring it back for $80. A 
commercial rate on a commercial vessel would be close to $300, so that 
there is a considerable advantage to canal employees to bring a new 
car back because the freight rate is so low that it represents quite a 
thing of value to them. 

There is a very heavy emphasis throughout the whole argument 
nf retaining the Panama Line upon personnel bringing automobiles 

ome. 

I have not developed figures and I almost hesitate to say there on 
the record, but I think a case could be made that we could get rid of 
the steamship line and bring those automobiles a lot cheaper than 
they are being brought now. 

Mrs. Suttivan. There is so much that I think needs to be discussed 
on the costs of operating that Panama Line and how it provides for 
or ey er that I think that is a subject we have to get into almost 

itself. 
Mr. Dewey. Yes, but, Madam Chairman, you do not have to decide 
those questions to incorporate the amendments that we are suggesting. 

We are not taking sides on whether the Panama Line comes or goes 
or stays or whatever. 

All we are saying is that, because of the clear evidence of its luxury 
status rather than necessity status, it does not belong in the tolls 
formula. 

If you were to ask the question, What does the Panama Line mean 
to the tollspayer and to the operating efficiency of the Panama Canal! 
I do not think any of the companies that pay the toll down there could 
say that the Panama Line is important to them. 
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Again, we are not taking sides on that issue. We are simply saying 
that it does not belong in the tolls formula and our amendment would 
take it out and still leave open the wide question of whether it should 
come or go. 

Mrs. Sutiivan. You mentioned the railroad along with the Panama 
Line. What suggestion would you have to make to have something 
other than the Panama Railroad ? 

Mr. Dewey. We are not suggesting the Panama Railroad be aban- 
doned, We are simply saymg that, when you take away 20 percent 
of its traffic, you have to answer that because the Panama Line termi- 
nates at Cristobal but the heavy shipments transit the isthmus on 
railroad and distributed from Balboa, Absent. the Panama Line, the 
normal thing would be to use a ship going through the canal and 
which delivers the cargo to Balboa. 

Any traffic manager who had the option of the best routing of cargo 
would take the material to the warehouse through the canal, then go 
to Balboa. By doing that you cut out a great measure of the 40 
percent of the railroad revenues that are derived from the Panama 
Canal’s own cargo. 

Mrs. SuttivaNn. I can see what you are getting at with the shipment 
of cargo back and forth, but I think you would admit that there has 
to be some kind of transportation either by road or rail so that, if you 
would eliminate the cost of the Panama Railroad, which you would 
like to do, you would have to plan for some other mode of travel in 
the zone rather than leave it in the area of the Republic of Panama 
alone. 

Mr. Dewey. You would still operate the railroad. Why would 
you have to stop operating a railroad if you felt that politically or 
militarily it was a necessity ¢ 

Mrs. Sutiivan. But you feel that the cost of the operation of the 
railroad should not reflect on the tolls. Yet if you do not have a rail- 
road, then you are going to have to have a road. You are going to 
have to pay somewhere. Why should the taxpayers in the United 
States pay for some mode of transportation through the Canal Zone? 

Mr. Dewey. I want to think that question through a little bit. 

Mrs. Sutztivan. I may have not made myself so clear except that 
we have two lines of transportation now, one the highway that goes 
through the Republic of Panama and the other the railroad that 
goes through the Canal Zone. 

Mr. Dewey. Right. 

Mrs, Suttivan. Because we need the transportation in the Canal 
Zone, whether it be by road or by railroad, it is part of the opera- 
tion and cost of operating of the Panama Canal. 

_ Mr. Dewey. If I answered your question directly, I would be tak- 
ing sides as to whether the railroad should come or go so that, if 
you will forgive me, I would like to duck that one. ; 

Mr. Gross. You have already taken sides, have you not ? 

Mr. Dewey. Just as to the calculation of the tolls. 

Mr. Gross. Could I ask a question at that point bearing on your 
question ? ; 

Mrs. Sutuivan. Mr. Gross. 

Mr. Gross. What is the percentage of the ships now transiting the 
canal that operate under foreign flag? 
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Mr. Dewey. About 70 percent. 

Mr. Gross. Seventy to 75 percent of the ships that transit the canal 
are foreign-flag ships? 

Mr. Dewey. Yes. 

Mr. Gross. So that, if these operations are saddled upon the tax- 
payer, we will be relieving the operators of foreign vessels of that 
obligation ? 

Mr. Dewey. Yes, your 70-percent figure has in it a rather substan- 
tial increment of foreign-flag vessels owned by Americans and, in that 
sense, it is not an absolutely true statistic. It could be that 5 to 8 per- 
cent of the vessels that register under foreign flag transiting the 
canal are owned by Americans so that the benefits of any legislation 
that benefits tollpayers benefits Americans to a greater extent than 
the statistics that the canal puts out show. 

Mr. Gross. If I had my way, there would not be any American ships 
operated under foreign flag, but I do not have my way. 

Mrs. Sutuivan. Mr. Dorn. 

Mr. Dorn. I am very much interested in something that you were 
saying to Mrs. Sullivan with reference to the cargo that comes into 
the Canal Zone and is transshipped via the railroad. 

You said that if the Panama Line were not in existence cargo then 
would be transited via the canal via ship. 

Why is it not done this way if it is cheaper? 

Mr. Dewey. Because the orders have gone out from the Panama 
Canal Company to use the line if at all possible and that line termi- 
nates at Cristobal. 

Mr. Dorn. Are you familiar with the steamship conference rate? 

Mr. Dewey. On the Atlantic side. 

Mr. Dorn. You are talking now about something on which you 
should be an expert. 

Do you know anything about the steamship conference rates on 
goods brought into Panama or the Canal Zone? 

Mr. Dewey. I am under the impression, Mr. Dorn, that the Panama 
Line charges the same rate to commercial shippers as do the conference 
lines serving Panama. There is no difference in the rate. 

Mr. Dorn. Yes. Whether the Panama Line was in existence or not, 
the same situation would prevail ? 

Mr. Dewey. It would and it would not, Mr. Dorn. Once you have 
divested yourself of the Panama Line and taken away the requirement 
for purchases in New York and the use of the Panama Line, you then 
open up a whole distribution system, west coast, south coast, and so 
forth, and the stuff will be coming in small quantities. 

Mr. Dorn. Your advocacy is that, getting right to the heart of it, 
it would be the west coast that would get the business against the east 
coast and they would not be transiting the canal. 

I appreciate your contribution but it shows exactly what you are 
trying to do and I do not like it. Usually, I do not catch the point but 
I sure do at the present time. 

Mr. Dewey. Mr. Dorn, I am here as a joint spokesman for both the 
east and west coasts. 

Mr. Dorn. You are trying to eliminate the east coast as against the 
west coast whether you are a joint spokesman or not, and I think the 
lines on the east coast ought to realize it. 
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Mr. Dewey. Mr. Chairman, you asked if I know something about the 
conferences on the east coast. I know some of the services they render 
from the east coast and some of the ports they call at and I think there 
are at least 12. 

Mr. Dorn. If you are paid by both parties, you are favoring one and 
one will pay you because you are trying to eliminate the one as against 
the other and it is very obvious to me, sitting here, and as a New York 
City Congressman, I can only say I do not like that sort of thing from 
a witness. 

Mr. Dewey. Mr. Chairman, I could furnish you the list. The New 
York companies operating through the canal are on their way to the 
west coast of South America, they are on their way to the Orient 
and there is a ship pretty near every day through the canal that would 
stop at Balboa if they were given the cargo. The traffic still will be 
heavily centered in New York. 

Believe me, if the west coast companies benefit, I am sure it will be 
principally foreign flag. We have tough competition there. 

Mr. Dorn. I notice on page 2 in the statement that you say some- 
thing about “American-style civilization which is required in the zone.” 

I wondered if you could elucidate on that a little bit. 

By “American-style civilization which is required in the zone,” do 
you mean that in Panama today there is no American-style civili- 
zation ? 

Mr. Dewey. I think in the previous sentence I have pointed out that. 
there are 4,000 U.S. citizens and their families and with a great 
component like that you therefore legitimately create the full spec- 
trum of services that in other oversea corporations, by reason of a very 
small nucleus of Americans, you cannot justify. So that, having 
made the decision that there shall be a large component of U.S. 
citizens operating the canal, you therefore perforce must provide 
them with a great number of services, and I am not quarreling with it. 

Mr. Dorn. That is what I am getting at. I wondered if you had 
been in Panama recently. 

Mr. Dewey. Not since 1956. 

Mr. Dorn. Do you not think that when you talk about the American- 
style civilization required in the zone it is an indication that there is 
not then an American-style civilization adjacent to the zone? 

Mr. Dewey. Oh, Mr. Dorn, I really do not think I mean that at all. 
If that is your interpretation, I would like to correct the record on 
that. I have no intimate knowledge of the full economy of the Re- 
public of Panama. 

Mr. Dorn. You go from this major premise and go to other premises 
that, because this American-style civilization is required in the zone, 
therefore all the attendant services are required. 

Mr. Dewey. I recognize the necessity for all these services. 

Mr. Dorn. I do not recognize it. 

Mr. Dewey. You are trying to get me to say I do not recognize it. 

Mr. Dorn. I am trying to see on what you base your conclusion, 
you are merely taking it as an absolute conclusion that all of these 
services must be provided. 

Mr. Dewey. I really was trying to state a simple factual situation. 

Mr. Dorn. You take as a general thing that all of these services 
must be provided. 
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Mr. Dewey. In fact, I say some of them are not necessary. I have 
cited some in the last part of my statement that can very well go and 
civilization will not suffer. : 

Mr. Gross. Will the gentleman yield at that point ? 

Mr. Dorn. IL yield. ' 

Mr. Gross. Madam Chairman, I would like to get one thing in the 
record on this. att 

I regret to say that my suspicions apparently were pretty well 
founded in connection with payment out of the President’s mana 
ment improvement fund for this survey in connection with the Pan- 
ama Line. sciee 

In the hearings on general Government matters appropriations for 
fiscal 1961, you find that on Thursday, March 3, 1960, Mr. Stans, the 
Director of the Bureau of the Budget, testified before the subcommit- 
tee. At page 157 of the hearings, we find that he testified in behalf of 
inereasing the fund which had a carryover of $260,000 to $500,000 or 
a half million dollars. In justification for increasing the manage- 
ment improvement fund for the purpose of hiring consultants, I find 
on page 157 of these hearings an allocation by the Bureau of the 
Budget to Drake, Startzman, Sheahan & Barclay, 31 East 42d Street, 
New York, N.Y. The duration of the survey was from May to Sep- 
tember of 1959 and it cost $43,000. 

I find this very interesting paragraph: 

In view of the broad implications of the findings and recommendations of this 
Drake report contained in the contractor’s final report submitted in August of 
1959, the Secretaries of Defense, Army, State, and Commerce have been asked by 
the Bureau of the Budget for comments within their primary spheres of 
responsibility. 

And so on. 

I will not read the whole report. It is interesting to know that 
apparently every other agency of Government was notified and made 
aware of this report and asked for their comments. This committee 
was, for some strange reason, apparently completely excluded. 

I think it would be interesting to get the Bureau of the Budget up 
here and find why we were excluded when they asked for reports from 
different agencies of Government. 

Mr. Matuiiarp. We happen to be in the legislative and not the ex- 
ecutive branch. 

Mrs. Sutrtvan. Is that all, Mr. Gross? 

Mr. Gross. Yes. 

Mrs. Sutiivan. Mr. Flynn? 

Mr. Fiynn. Do you know whether, when these hearings were held 
by the Bureau of the Budget, they called the Panama Canal Company 
in to get the benefit of their information that they had acquired over 
the years as to savings that they were making to the U.S. Government 
through the operation of the Panama Line? 

Mr. Dewry. What hearings are you referring to? 

Mr. Fiynn. When the Bureau of the Budget hired these experts to 
go out and investigate, did they consult with the Panama Canal Com- 
pany before submitting their report? 

Mr. Dewey. I think that question should probably be addressed to 
the secretary of the company, who is in the room. He has already 
said that they did ask them some questions and so forth. 
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As I understand it, Mr. Flynn, there were no hearings. There was 
a field survey. 

Mr. Fiynn. You do not know whether that field survey included the 
procuring of the position and feelings of the Panama Canal Company 
or the Government of the Panama Canal as to the savings they were 
making to the taxpayers of the United States as well as the other in- 
formation that they received ? 

Mr. Dewey. I can only answer that the limits of the Drake firm’s 
information were the Panama Line itself, not the entire structure 
or efficiency throughout the rest of the enterprise. 

Mr. Fiynn. You donot really know the answer to that? 

Mr. Dewey. No; Iam sorry. 

Mr. Fiynn. You said that various departments of the Canal Com- 
pany are charged with $160 when personnel travel from or to the 
Canal Zone and the States and that $260 or 200-some-odd dollars would 
be the cost to a private line. How does it then happen that the fare 
of the Grace Lines, if you were to go, would be something in the 
neighborhood of $460 or $480 ? 

Mr. Dewey. It is not round trip, is it? 

Mr. Frynn. Yes. 

Mr. Dewey. I think the $220 is a one-way trip as against the $160 
one-way trip. 

Mr. Fiynn. Isthat $160 a round trip also? 

Mr. Dewey. No, sir. 

Mr. Fiynn. Are yousure of that ? 

Mr. Dewey. I am never positive of anything any more. 

Mr. Siraptro. It is one way for the price. 

Mr. Fiynn. How many millions of dollars does the U.S. Govern- 
went still have invested and unrecaptured in the Panama Canal Zone? 

Mr. Dewey. It is about $350 million. 

Mr. Fiynn. It is over $300 million ? 

Mr. Dewey. Yes, sir. 

Mr. Fiynn. If there are some profits made, is there any reason 
why it would be inequitable for the Government to recapture its in- 
vestment before the rates are lowered ¢ 

Mr. Dewry. No; there is no reason. In fact, they have declared 
dividends from time to time in lieu of lowering tolls. 

Mr. Frynn. It is a fact, also, is it not, that with these superships 
that are traversing the canal some of which are not admitted into the 
anal, that the costs to improve the canal to admit these ships is going 
to be substantial and by that I mean many, many millions of dollars 
in improvements ? 

Mr. Dewry. Yes, sir. 

Mr. Fiynn. So we can anticipate that greater revenue is going to 
be needed to make the repayments to the canal and operate the same 
In years to come ? 

Mr. Dewey. Yes; there will be need for more revenue to meet re- 
pair costs but I am not sure that the capital improvements needed 
by the canal because of superships will in and of itself increase the 
operating costs. 

I think they will increase by reason of inflation and general cost 
prices, but I am just not aware of the fact that the capital improve- 
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ments that you and I are talking about will in and of itself raise the 
maintenance. 

Mr. Fuynn. Is there any reason why this should not be paid out 
of current revenue? 

Mr. Dewey. It is. 

Mr. Fiynn. We are going to need more deepening and widening 
in the immediate years ahead. 

Mr. Dewey. There is a plan on the immediate needs and there are 
others not completely developed. 

Mr. Ftynn. By theend of 1969 you want a new canal. 

Mr. Dewey. Some experts have ee that. 

Mr. Fiynn. Compared with the Panama Canal, the Suez is very 
simple. 

r. Dewey. There are no locks. 

Mr. Fiynn. So when you compare the two, you are actually con- 
sidering the types of simale substantially near them. 

Mr. sien: May I try to clarify a point? There is no question 
in our minds and there was not for many years and certainly the 1950 
legislation confirmed that when you are dealing with problems of 
maintaining and operating the canal and improving the canal there is 
no question about this being subject to payment by the tollpayers. 
There is no issue about this whatever. 

The only issue that we find ourselves facing is when we get out of 
the area of the canal per se and we begin to deal with apportionment 
and supporting services, and let me make it very specific. If the canal 
needed X million dollars for maintenance unquestionably this amount 
would go into those costs required for maintaining and operating the 
Panama Canal and would very legitimately get into the tolls bade. 
We would not argue about that. There is no question about that. 

The law says and the present bill says, “Tolls shall be prescribed at 
rates to cover as nearly as practicable all costs of maintaining and 
operating the Panama Canal.” Up to that stage there is no issue on 
any of the parties. It is only when you get to the question of “to- 
gether with the facilities and supporting services” that you get some 
issue. 

Mr. Fuynn. At that point, what should or should not be considered 
asacost? It isstrictly a matter of opinion, is it not ? 

Mr. Suarmo. We thought it was a matter of law as established by 
the Congress. We are finding it more a matter of opinion. 

Mr. Fiynn. Would you like to establish that as a matter of law? 

Mr. Suariro. No, Mr. Flynn. After a great deal of deliberation on 
the part of this very subcommittee, we thought it was established by 
law. Unfortunately, some of the language was a little bit loose and 
just loose enough to be subject to some interpretation. 

I believe the purpose of Mrs. Sullivan’s bill is to clarify that so- 
called cloudy area and we agree because, as a matter of fact, as it 
stands now we are paying these costs and we insist that they are 
illegal, but we are still paying the costs. 

Mr. Fitynn. Whom do you mean by “we” ? 

Mr. Suartro. The tollpayers. 

Mr. Fiynn. You will agree that this is a matter of construction 
that this bill is trying to do? 

Mr. Suapiro. Yes. 
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Mr. Fiynn. You will admit that such items as you are indicating 
should be deleted, such as on page 6, where we furnish free schooling 
services to some of the citizens of Panama, that, as to whether that is 
or is not a legitimate cost of operating the canal is a matter of opinion. 
You will admit that is a matter of opinion ? 

Mr. Suarrro. That is a matter of judgment nm the canal authorities 
together with their political authorities as to whether they should do 
it or not. 

Mr. Fiynn. It is a matter of construction or judgment at that 
point. You are seeking to have this law so phrased as to eliminate 
at this time and remove that from the area of judgment or construc- 
tion as a legitimate charge against the Panama Canal operation, are 
you not ? , ; ; 

Mr. Dewey. Not quite, sir. I am not suggesting that it be re- 
moved as part of the canal operation. I am requesting that it be 
removed from the toll formula. 

Your next logical question is, If it does not come from the toll 
where does it come? It comes from the people who made the deci- 
sion that you shall perform school functions and so on. 

People making that decision were at the highest political level for 
reasons of their own. 

Mr. Fiynn. You are not concerned with the political decisions? 

Mr. Dewey. We are not concerned with them. I do not want them 
put into the toll formula. 

Mr. Fiynn. Are you aware that the very creation of the Panama 
Canal was a political decision ¢ 

Mr. Dewey. Very much so. 

Mr. Fiynn. And this maintenance is a matter of political judg- 
ment from year to year? You are aware of that, are you not? 

Mr. Dewey. I think the existence of the canal is not just a political 
thing. There are 10,000 ships going through there every year. There 
must be some economics involved here. 

Mr. Fiynn. I do not want to debate with you but I want to say 
for the record that it is the feeling of our chairman and some of the 
other members of the committee that we question a Bureau making 
apparently a secret or quiet investigation where only one side is in- 
terviewed or only such people as they want are interviewed, where 
no record is made and the report does not reflect that they interviewed 
this committee, the Chairman of the Panama Canal Company, and 
those in direct charge of operating the Panama Canal Line so as to 
determine the savings mbde to the American taxpayers and with a 
report reflecting only what they consider to be added expenses which 
are very possibly and likely offset by savings that are made so that 
the net result is undoubtedly a substantial savings to the taxpayer 
instead of added cost. 

I question that type of report. I question the way the report was 
gathered, the investigation that was made, and I question, as does 
our colleague, Congressman Gross, the use of public funds in the 
making of that type of one-sided report. 

I feel it is unfair to the Panama Canal Company, unfair to the 
Governor, and unfair that this committee was not at least interviewed 
and notified that this was going on, and furnished with a report. 

Mr. Witxtams. May I say a word on one point there? 
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Mr. Fuynn. Yes. 

Mr. WiuuiaMs. I add this only because in connection with the law- 
suit I had occasion to study the record of congressional hearings prior 
to the 1950 act and prior to various other statutes dealing with the 
zone. 

There is not any question that this matter of education for citizens 
of the Republic of Panama and their children is a matter of judg- 
ment but also throughout the entire history of the Panama Canal 
from the very beginning when the United States made its first treaty 
with Panama, they recognized that there were two values in the canal, 
the commercial and the national defense values. The necessity of a 
long trip around the cape during the Spanish-American War by the 
battleship Oregon was the thing that brought this thing to the fore- 
ground. 

These are two different accomplishments and the whole question all 
the way through as to the apportionment of particular costs and bene- 
fits are against these respective values. 

What I think we are saying here or what has been said certainly by 
the shipping industry on former occasions is that national defense 
should pay those costs which are properly pertinent to the national 
defense objectives and that the toll should pay what are the commer- 
cial costs of the operation. 

Now, that necessitates appraisals, distinctions, and evaluations and 
what not, but historically I think it is quite true that such things of 
this sort have been recognized as national defense appropriations as 
distinguished from commercial objectives which are therefore properly 
paid from tolls. 

The whole question has been where the line should be drawn. 

At the time of the 1950 legislation, which is the present extant 
legislation, this committee went into all of that at great length and 
reached a certain evaluation which is expressed in the 1950 legislation. 

This is a historical problem to draw the line between what is prop- 
erly attributable to national defense and what is attributable to com- 
merce and insofar as the commerce is concerned the then President of 
the United States expressed in most forceful terms that, insofar as the 
commercial aspect of the canal was concerned, we went in there with- 
out, any expectation of profit but as a steward for world commerce. 

In fact, as far back as 1826, Secretary of State John Quincy Adams, 
at the delegation of the Pan American Conference, declared that in 
most ringing terms, so that we feel that the shipping industry has his- 
torically felt that it was proper that tolls be limited to commercial 
cost a not to the national dade cost. 

Mr. Fiynn. May I say in that regard certainly the committee ap- 
preciates your presenting your feelings and opinions. However, I 
think you would agree that it would be a matter for this committee and 
the Congress as a whole to determine, first of all, whether there should 
be any division between the actual cost of operating the canal and 
what you call defense-posture cost and, second, if there should be any 
division what those divisions should consist of. Whether the Canal 
Company, as an agency of the United States, pays the cost of educat- 
ing some Panamanian children because of political conditions their 
and our right to operate there without war and friction should be a 
cost of the canal or be charged to the defense budget is something that 
I think the Congress should investigate. 


} 





m 


bt 


dc 


to 
ca 
Ww 


th 





PANAMA CANAL TOLL FORMULA 97 


We welcome your appearance here but we must take into considera- 
tion $20 million in putting up a bridge in Panama to create good 
will as far as the Panamanians are concerned, which is coming out 
of the U.S. taxpayers’ pockets and not out of the Panama Canal Com- 
pany. The costs ahead both for maintenance and to get a new canal 
must be met. 

Although we appreciate your appearing here, I think there are 
two sides which the report should have reflected and I do not believe 
it does. 

Mr. Suartro. We had nothing to do with the report. I hope that is 
understood. 

Mr. Fiynn. I understand. 

Mr. WituiAMs. I heard about it for the first time yesterday. 

Mr. Suapiro. Here is our position clearly in a nutshell. It certainly 
helps my understanding. 

If we were in possession of island X out in the middle of the 
Pacific and we decided to educate some of the native children, there 
would be no question as to what that expense was. It would be an 
expense of the taxpayer even if the military ran the schools or it came 
from the military appropriation. 

In Panama you have a unique situation. You have a source of 
revenue. The source of revenue is the tollspayers who pay the toll 
because they go through the canal. 

All we ask of this committee, and all we asked for in 1950 and 
thought was resolved, is that the burden falling upon the taxpayers 
should be reasonably and sensibly continued so that it is not considered 
an insatiable well from which you can pay all of your expenses that 
happen to have taken place in the zone or perhaps some in the 
Republic simply because of a source of revenue, that being the tolls. 

That is all that we have and obviously, as long as you have this 
source of revenue, it is entirely possible—and this we say with no 
condemnation of the zone authorities or anybody else because I would 
feel much the same way if I were in their position—that as long as 
you have a source of revenue which can pay expenses you go on and 
pay those expenses and keep from adjusting tolls. But that is the one 
irrational amalgamation as between expenses on the one hand and 
revenue on the other hand so that we appeal to you to seek some sensible 
solution. It is just that simple. 

Mr. Fiynn. Thank you very much. 

Mrs. Sutuivan. We are running late but I want to give Mr. Hoff- 
man a chance to question you. 

Mr. Horrman. Madam Chairman, I had several questions to ask 
but, because of the time, I am not going to ask them. 

I would like to give a couple of my opinions. 

First, in my opinion, if it were not for the Panama Canal being 
down there, we would not have to have some of these things. It is 
because of the Panama Canal that we have them there. 

Second, I think that the committee should write a very direct letter 
to the Bureau of the Budget, and I should not think we should equivo- 
cate in any manner at all. We should be very direct in inquiring as to 
“a we were not notified. 

Third, I would like to comment on the foreign-flag situation. I 
think those people who are operating under foreign-flag have made 
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their choice, as it were, and we must consider them as foreign 
operators. 

Fourth, contrasting the Suez and the Panama Canal, I think one 
of the big differences in those two is the salaries paid and the things 
the employees get. 

Fifth, in a jocular mood, I have read in here where it said that may- 
be some company would be subsidizing the United States. Would 
that not be refreshing. 

Mrs. Sutiivan. We have one question by counsel. 

Mr. Zincxe. Mr. Dewey, it is your position that it is necessary for 
the safeguarding of the tollspayers that there be a court review of 
the Panama Canal tolls. Yet you cite the Suez Canal as an example 
of good canal operation, of having reduced tolls over the past 20 

ears. 
- There is no court review of Suez Canal tolls any place, is there? 

Mr. Dewey. I do not know of any. 

Mrs. Suuiivan. Thank you very much for coming, Mr. Dewey, 

We will hear Mr. Gerhardt and probably Mr. Whitman tomorrow 
morning at 10 o’clock. 

The committee stands in recess. 

(Whereupon, at 11:55 a.m., the committee adjourned, to reconvene 
at 10 a.m., Wednesday, March 30, 1960.) 
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WEDNESDAY, MARCH 30, 1960 


Hovss or REPRESENTATIVES, 
SuBcoMMITTEE ON Panama CANAL OF THE 
CoMMITTEE ON MercHaANtT MARINE AND FISHERIES, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to adjournment, in 
room 219, Old House Office Building, Hon. Leonor K. (Mrs. John 
B.) Sullivan (chairman of the subcommittee) presiding. 

Present: Representatives Sullivan, Nix, Anfuso, Oliver, Flynn, 
Casey, Johnson, Mailliard, and Gross. 

Staff members present: Bernard J. Zincke, counsel, and William 
B. Winfield, chief clerk. 

Mrs. Sutiivan. The subcommittee will come to order. 

We are continuing our hearing this morning as the Subcommittee 
on Panama Canal to hear H.R. 10968. 

Our first. witnesses this morning are Mr. Gerhardt, Assistant Direc- 
tor of the Civil Accounting and Auditing Division of the General 
Accounting Office, accompanied by Mr. Friend, legal adviser, of the 
General Counsel’s Office. 


STATEMENT OF L. K. GERHARDT, ASSOCIATE DIRECTOR, CIVIL 
ACCOUNTING AND AUDITING DIVISION, GENERAL ACCOUNTING 
OFFICE; ACCOMPANIED BY C. P. FRIEND, LEGAL ADVISER, GEN- 
ERAL COUNSEL’S OFFICE 


Mrs. Suttivan. We are glad to have you back, Mr. Gerhardt and 
Mr. Friend, and we will be interested to hear your statement and 
then to discuss some of the points that were brought up in testimony 
yesterday. 

You may continue as you wish on your statement. 

Mr. Geruarpt. Madam Chairman, I have a short statement which 
I can either read or just introduce into the record and comment on 
it, whichever you prefer. 

Mrs. Suniivan. Since none of us have had the chance to read it, 
Mr. Gerhardt, I think maybe you should read it; and if any of the 
— desire to question you as you are reading, we will have them 

o that. 

Mr. Greruarpr. H.R. 10968 would amend section 412(b) of the 
Canal Zone Code to read as follows: 

(b) Tolls shall be prescribed at a rate or rates calculated to cover, as nearly 
as practicable, all costs of maintaining and operating the Panama Canal, to- 
gether with the facilities, appurtenances, and supporting services, directly or 
indirectly related thereto, including interest, depreciation, and the cost of 
operation of the agency known as the Canal Zone Government. 
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Section 412(b), if amended to read in the foregoing manner, would 
specifically provide for the recovery from the users ; of the canal of 
all costs related to the operation of the canal and would meet the 
objective of the recommendation contained in our audit reports on 
the Panama Canal Company and Canal Zone Government for a num- 
ber of years. 

The canal organization, that is, the Panama Canal Company and 
Canal Zone Government, is compr ised of the canal transiting activity; 
and the supporting activities, such as the marine ter minals; vessel 
repair facilities; power, communication, and water systems ; the rail- 
road; the steamship line; the retail stores, service centers, and hous- 
ing facilities; and the civ il government activities, such as police and 
fire protection, educational functions, the judicial system, and the 
health and sanitation functions. The Panama Canal C ompany main- 
tains that its primary mission is the maintenance and operation of 
the canal transiting activity for the movement of ships from one 
ocean to another and that all of the supporting activities are essen- 
tial to the performance of that mission. 

The Company has construed section 412(b) of the code as author- 
izing the operation of the entire canal enterprise on a self-sustaining 
basis. This interpretation of section 412(b) on its face appeared to 
be consistent with the intent of Congress and was not questioned by 
us in our audits for fiscal years 1952 and 1953. How ever, as indicated 
in our audit report for fiscal year 1954, we made a thor ough study of 
the legislative history—that is, the hearings and reports of congres- 
sional committees preceding the reorganization of the canal enter- 
prise which became effective on July i 1951. The study was made 
primarily because the Association of American ne > Owners, acting 
for itself and on behalf of the Merchant Marine Institute and the 
Pacific-American Steamship Association in a letter dated February 4, 
1955, to the Comptroller General of the United States pointed out 
that: 

* * * The profit or loss of a number of ancillary activities and businesses 
carried out by the Panama Canal Company must be excluded from considera- 
tion when prescribing the toll. 


The letter further stated: 


We believe that upon consideration you will agree that under existing law 
these losses cannot be saddled upon the American merchant marine and that 
of other countries transiting the canal in addition to the tolls necessary to cover 
the expenses of canal maintenance and operation. 

Our study of section 412(b) and the related legislative history 
resulted in our arriving at the same conclusion as the ‘shipping associ- 
ations—namely, that the tolls formula restricts the costs that may be 
included in calculating toll rates to costs related to the transiting ac- 
tivity, including an appropriate share of the cost of operating the 
Canal Zone Government, and does not permit the recovery of sup- 
porting activity losses through tolls. In other words, section 412(b), 
In Our opinion, requires the canal tr ansiting activity and the sup- 
porting activities each to be operated on a self- sustaining basis. We 
therefore recommended in our audit report for fiscal year 1954 and 
several following years that section 412(b) of title 2 of the Canal 
Zone Code be : amended to require that losses sustained by the Panama 
Canal Company in the operation of supporting activities be included 
in the basis for determining toll rates. 
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Our belief that the supporting activities are essential to: the per- 
formance of the canal transiting activity and that any losses incurred 
by the supporting activities should be recovered through tolls was 
the basic reason for our recommendation that the tolls formula be 
amended to authorize the inclusion of all such losses. 

We pointed out also in our audit reports (1) that the restriction 
on costs that ney be included in calculating toll rates makes necessary 
a segregation of expenses between the canal transiting activity and 
the supporting activities in order to determine the adequacy of toll 
rates to cover the costs of the transiting activity and the adequacy of 
other rates and prices to cover the cost of the supporting activities, 
(2) that, while the Company segregates direct operating expenses, it 
does not allocate general corporate expenses—interest, net cost of 
operating the Canal Zone Government, and administrative and gen- 
eral expenses—to the various activities. Our audit reports for fiscal 

ears 1954, 1955, and 1956 contained summaries of operating results 
for each of those years and cumulatively from July 1, 1951, for the 
canal transiting activity and for the supporting activities based on 
an allocation by us of general corporate expense to each of these 
activities in order to inform the Congress of the appropriate results 
that would be obtained under the present tolls formula, and also to 
impress upon the Company the need for a careful review of its pricing 
policies. The cumulative summaries showed that after such alloca- 
tions, which should not be regarded as exact or precise, the canal 
activity had operated at a profit and the supporting activities had 
sustained losses. 

In those summaries of operating results, the net cost of Canal Zone 
Government was allocated on the revenue basis as defined in section 
412(b) of the Canal Zone Code, the interest expense was allocated on 
the basis of gross investment in fixed property in each activity, and 
the administrative and general expense was allocated on the basis of 
direct expenses, exclusive of depreciation—a method adopted on the 
basis of the Company studies, although not representing an official 

osition. 

, The Company maintains that a proper allocation of general cor- 
porate expense cannot be determined by the application of rigid cost 
formulas which pro rate expenses uniformly to all customers alike 
and that management judgment must be exercised in each case. We 
believe that the Company’s views on allocation of general corporate 
expense are valid. The enactment of H.R. 10968 would eliminate 
the statutory need for allocating general corporate expense. 

Our interpretation of the tolls formula was concurred in by the 
U.S. Court of Appeals for the Second Circuit in an opinion on April 
8, 1957, reversing the dismissal by the U.S. District Court, Southern 
District of New York, on June 28, 1956, for lack of jurisdiction, of 
an action by 12 U.S. shipping companies on behalf of all vessel 
operators to compel the Company to prescribe tolls according to the 
statutory formula and to recover damages for the failure to do so in 
the past. 

The Supreme Court, in an opinion on April 28, 1958, reversed the 
decision of the Court of Appeals. ‘The opinion stated: 

* * * We deal here with a problem in the penumbra of the law where gen- 


erally the executive and the legislative are supreme. We do not say, for we 
are not called upon to do’ so, that no justiciable issues can arise out of the 
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tollmaking procedure for the Panama Canal. All we hold is that the contro- 
versy at present is not one appropriate for judicial action. 


The opinion stated further : 


* * * The petitioner, as agent of the President, is given questions of judg- 
ment requiring close analysis and nice choices. Petitioner is not only agent for 
the President but a creature of Congress. It is on close terms with its com- 
mittees, reporting to the Congress, airing its problems before them, looking to 
Congress for guidance and direction. It is at least arguable that Congress to 
date has sided with petitioner and against the Comptroller General in cop- 
struing sections 411 and 412 of the code. For Congress, fully advised of the 
Comptroller General’s views in his report for 1954, approved the budgets for 
the Panama Canal Company for 1956, 1957, and 1958, based on petitioner’s 
interpretation of the statute and its methods of accounting and cost alloca- 
tion, * * *. That does not necessarily mean that the construction of the act, 
pressed on us and on Congress by petitioner, is the correct one. It does, how- 
ever, indicate that the question is so wide open and at large as to be left at 
this stage to agency discretion. The matter should be far less cloudy, much 
more clear for courts to intrude. 

We continued to make the recommendation even after the Supreme 
Court handed down its opinion because the Supreme Court merely 
held that the controversy arising out of the tollmaking procedure for 
the Panama Canal at present is not one appropriate for judicia’ 
action. The Court indicated that the congressional committees proba- 
bly may agree with the Company’s interpretation of the statute and 
its method of accounting and cost allocation. But the Court also 
said that such an agreement does not necessarily mean that the Com- 
pa interpretation of the statute is the correct one. Therefore, we 

lieved it essential that the tolls formula be clarified to preclude the 

ssibility of its “se interpreted the same as it has been interpreted 

y the Comptroller General and by the U.S. Circuit Court of Ap- 

peals for the Second Circuit in the event an issue should arise that 

would bring the tollmaking procedure for the Panama Canal within 
the purview of the courts. _ ; , 

Mrs. Sunuivan. I would like to ask you this question, Mr. Gerhardt. 

You mention in here that back in 1954 the GAO had stated that 
the method of setting the tolls was not correct. Is that what you 
said ? 

Mr. Grerwarpt. Madam Chairman, what we said in our report in 
1954 was that the statute does not permit the absorption through tolls 
of losses incurred in the operation of the business or supporting 
activities. Ha 

Mrs. Sutxivan. I think this is the proper procedure: that the Gen- 
eral Accounting Office would request of the Executive to ask that a 
bill be introduced in Congress to correct that. 

Mr. Geruarpt. That isn’t always the usual procedure. 

In this particular case, the Company disagreed with us on our in- 
terpretation of the tolls formula. Therefore, we reported it to Con- 
gress with the recommendation that it be given consideration by the 
Congress. 

rs. SULLIVAN. On page 4, you mention that: 

The cumulative summaries showed that after such allocations, which should 
not be regarded as exact or precise, the canal activity had operated at a profit 
and the supporting activities had sustained losses. 


Can you name those supporting activities ? 
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Mr. Geruarvr. Generally, I know what the supporting activities 

are, but I believe I have a list or summary here showing the losses on 
f them. i 

he. Suutivan. We know two that are always discussed. Those 

are the Panama Railroad and the Panama Line. ua 

Mr. Geruarpr. The supporting activities, Madam Chairman, would 
be the same supporting activities that I have referred to on the first. 

age. That would be the activities such as the marine terminals, the 
railroads, steamships, retail stores, service centers, housing facilities, 
and the civil government activities. Li 

That is a sort of condensation of the various supporting activities. 

I have a more detailed list in the report. 

Mrs. SuutivaNn. The ones you mention here are the ones that really 
show the losses. ‘Those are mentioned on page 1. 

Mr. Geruarpt. That is right. They did not all necessarily show 
losses and I think I have a statement either in the 1956 or 1957 report 
which showed the extent of the losses. 

For the 5-year cumulative period through the year 1956, after mak- 
ing the allocations along the line that I mentioned, the canal activity 
showed a profit of $16,710,000 in operating income. 

For the year 1956, the canal activity had an operating profit of 
$4,179,000. 

The business activities in the aggregate, before any allocation of 
general corporate expense, had an operating income in 1956 of 
$3,972,000. 

Then, after consideration of the general corporate expense there 
was a net income for the year of $4,661,000 but I do not have with 
me the breakdown of the losses by activity for either 1956 or for 
the 5 years ended in 1956, showing the losses in each of the supporting 
activities after the allocation had been made. I know that in the 
aggregate, the business activities for 1956 had a net loss of $4,661,000 
and the canal activity had a net income of $8,840,000 or a net income 
for the entire enterprise of $4,179,000, so that, while the supportin 
activities had a net loss of $4,661,000 after an allocation of genera 
corporate expense, [ cannot tell you at this moment precisely what 
the results were in each one of the business activities. 

Mr. Gross. Madam Chairman, if I may. 

Mrs. Sutiivan. Mr. Gross. 

Mr. Gross. You speak interchangeably of business activities and 
supporting activities. Is there a difference? 

Mr. Gerarvr. The term is meant to be the same. 

Mr. Gross. I see. Thank you. 

Mrs. Sutivan. Before I go on with any other points, because 
there are several other points I would like to cover, I would rather 
have the subcommittee question. 

Mr. Mailliard? 

Mr. Mariiarp. Yes, Madam Chairman. 

In reading the present language, I get a little confused between 
recommendations you have made and court interpretations and so 
forth, but I gather the question comes as to a definition of facilities 
and appurtenances related thereto. Is that the crux of the matter? 

Mr. Greruarptr. Mr. Mailliard, our interpretation of the tolls for- 
mula hinged very often on a definition of what that particular phrase 
meant. 
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Mr. Martirp. In your examination of the legislative history, did 
you come up with some pretty definite evidence as to how restrictive 
that term was intended to be? 

Mr. Frrenp. Maybe I can answer that. 

I recently went through it again myself, and while the language you 
refer to was considered, there was also the fact that throughout the en- 
tire legislative history much emphasis was placed on the idea that all 
of these supporting activities would be self-sustaining. 

Mr. Mamrarp. | think this is a very important point and it is just 
what I am trying to get at. Is there anything that is clear in the 
legislative history as to what the committee or the Congress at that 
time expected to be done in case some of these supporting activities 
could not for some practical reason be made self-sustaining ¢ 

Is there any statement as to the specific way to handle losses? 
ps ae Frienp. No, sir; there is no mention of losses at all that I can 

nd, 

At that time, all these business activities were making a profit, so I 
suppose they assumed that they would continue to do so and that they 
should arrange their prices, and so on, to continue to operate at a 
profit. So that, you Just cannot put your finger on that statement 
about losses at all. 

Mr. Matiur1arp. I think that is quite significant because we talked 
to the member who was chairman of the committee that produced 
this legislation and that is the impression I got from him, that they 
just did not think that this was going to be factor of significance, 

Is that what you get from it ? 

Mr. Geruarpr. Yes, that is true. It seems as if the hearings dealt 
mainly with the extent to which the canal transiting activity or the 
tolls would pick up a portion of the Canal Zone Government costs 
and there seemed to be very little mention made of the business ac- 
tivities except to refer to them from time to time as being profitable 
activities, 

Mr. Mamurarp, Could you answer this question? I am trying to 
settle in my own mind as to why this situation has apparently shifted 
in 10 years. Do you think one of the reasons that these business-type 
activities are becoming unprofitable is because of the very substantial 
reduction in patronage brought about by the reduction of the armed 
services activities there? 

Mr. Geruaror. I believe that most of these business activities be- 
fore the reorganization were operated as part of the Panama Rail- 
road Company. The Panama Railroad Company up to that. time 
had always made money, so that there was an overall profit. For 
that reason I think that no thought was given to the fact that prob- 
ably they would not always operate on a profitable basis. 

Mr. Maruiarp. In that period, was the railroad itself making 
enough money to subsidize these other activities or was it the other 
way around ? 

Mr. Geruarpr. Well, let me see. In 1951 the railroad company had 
a net income of $159,000 and the operations, conducted by the railroad 
were the commissary, steamship line, harbor terminals, railroad, hotels, 
printing plants, and telephone system. Now, by 1951, the railroad 
was not as profitable an operation as it had been before the war because 
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until the Trans-Isthmian Highway was built the only means of cross- 
ing the isthmus was by the railroad, so that all passenger traffic and 
all freight traffic utilized the railroad. The railroad was profitable. 

Mr. Matiut1arp. The railroad had a nice monopoly that enabled it 
to make a profit. 

Mr. Geruarpr. Yes. I think that the fact that the railroad may 
have been making money up to that point may have been the real 
reason why no consideration was given to the fact that these activities 
may not operate at a profit in the future. acl : : 

Mr. Maruiiarp., Is there anything in the legislative history which 
would lead you to believe that there was any intention on the part of 
the Congress that losses, if any, would be ahaotbed by the taxpayer? 

Mr. Geruarvt. The legislative history, as we have reviewed it and 
interpreted it, makes no provision for the losses to be absorbed out 
of tolls, but also it makes no provision as to how the losses would be 
financed in case there were losses. 

There is no mention as to what would be done if there were losses. 

Mr. Frrenv. There is in this section. 

Mr. Geruarpt. That was the section I was going to mention, section 
255 of the code, which points out that if there are losses sustained in 
the conduct of its activities, amounts may be appropriated to the cor- 
poration but those amounts are repayable. 

Mr. Mam1arp. That was simply to meet a sudden emergency 
situation. 

Mr. Geruarpt. A temporary situation is the way I had looked at 
that. 

Mr. Chapman, in explaining the bill on the floor of the Senate on 
September 13, 1950, stated, in part, that— 


As a result of this new system— 


that was the new accounting system to be established because up until 
that time the system was such that they could not seem to tell pre- 
cisely what had happened— 


it is believed that the canal will not only be self-sustaining but that it will also 
bear about 50 percent of the cost of civil government in the Canal Zone, including 
such matters as health, sanitation, hospitals, schools, and other collateral activi- 
ties of the Government of the Canal Zone. 


He also stated: 


The canal will pay about half, and the remainder will be paid from the rev- 
enues of hotels, commissaries, and other profitable activities * * *. 


The same thought is expressed in the Senate Report No. 2531, 81st 
Congress, 2d session, which contained comments on H.R. 8677, which 
later became Public Law 841. 

That report stated : 


In addition to paying for the cost of operating and maintaining the canal, it 
is estimated that about 50 percent of the cost of civil government would be 
supported by the tolls from transit vessels. The remainder of the costs of the 
civil government would be borne by the other business activities, such as hotels, 
commissaries, etc. As a result, the canal will be on a self-sustaining basis 
and the other collateral businesses operating in the Canal Zone must bear their 
proportionate share of the cost of the civil government, health, and sanitation. 


The same thought is expressed in House Report 2935 relating to the 
same bill. 
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That reports states in part that— 


The bill is designed to implement recommendations of the Bureau of the 
Budget and the President and that the recommendations contemplate that the 
transit and business function should be operated on a business basis by the 
Panama Canal Company and that civil government functions should be per- 
formed by the Canal Zone Government, that tolls for commercial ships should 
be related to transit costs including interest on Government investment in the 
canal and a fair share of the net cost of health, sanitation and civil government, 

Thus it seems relatively clear that the legislation requiring the canal 
to be operated on a self-sustaining basis also required the canal itself 
and the business activities themselves each to be operated on a self- 
sustaining basis, that each would bear a proportionate share of the net 
cost of operating the Canal Zone Government, and that the cost of 
maintaining and operating the transiting activities; that is, the 
Panama Canal, together with the facilities and appurtenances related 
thereto, would include interest and depreciation. 

The code and the legislative history pertaining to Public Law 841 
is silent with regard to the basis on which the transiting activity and 
the business activities would share in general and administrative ex- 
penses. 

Mr. Gross. You are not reading presently ? 

Mr. Geruarpr. No, I am not reading from the report. I should 
have said “close quote” back at the point where I said “thus it seems 
relatively clear.” 

This is a part of our reasoning based on our study of the legislative 
history. 

Mr. Maruiarp. Mr. Gehardt, do you think we would be safe in as- 
suming that there is nothing to indicate that Congress ever expected 
the Treasury to pick up the check on these perhaps not directly sup- 
porting but related activities? 

Mr. Gernarpr. Mr. Mailliard, I would like to point out that back in 
1956, when I took over the responsibility for the audit of the Panama 
Canal Company, it just did not seem to me reasonable that the legisla- 
tion would have to be interpreted in the manner in which it had been 
interpreted. 

It seemed as if the entire canal enterprise should be operated on 
a self-sustaining basis but we again at that time reviewed the legisla- 
tive history the same as we had done in 1954 and again arrived at the 
same conclusion. 

I would have liked to have been able to come up with a different 
conclusion but it just was not possible and for that reason we pointed 
it out to the Congress with the suggestion that the tolls formula be 
clarified so that there would be no further question on the matter. 

Now, we think the tolls formula should be such that the losses from 
all activities necessary to operate the canal would be financed or paid 
for out of tolls. That is our belief. 

Of course, Congress may decide differently, but it seemed to us to be 
the practical way. 

Mr. Matiurarp. You think that is the sensible policy that Congress 
should adopt ? 

Mr. Gerwarpt. That is right, sir. 

Mr. Gross. It is alsoa fair policy. 

Mr. Geruaropt. That is right, sir. 
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Mr. Maru1arp. Now, does the General Accounting Office support 
IFLR. 10968 as written or do you believe that there is any substance to 
the comments that were made in the hearings yesterday that some 
limitation perhaps should be put on in this phrase that we are adding, 
“supporting services directly or indirectly related thereto”? Do you 
think we ought to clarify that more? 

As you know, the industry is concerned that this is a sort of a blank 
check and, while they are not so critical of what is being done at the 
present time, they have concern for the future. 

Have you any comment on that ? 

Mr. Geruarpr. Mr. Mailliard, there is one change that I think 
should be made in the tolls formula as stated in the bill and that is 
the word “net” should be inserted before the words “cost of operation 
of the agency known as the Canal Zone Government” to indicate more 
clearly that the cost that the Company is going to pick up will be the 
total costs less the revenues accruing to the Canal Zone Government. 

Mr. Maruui1Arp. In other words, on line 10? 

Mr. GrerHarpt. Yes, after the word “depreciation,” comma, and— 


the net cost of the operation of the agency known. * * * 


Iam fully in accord with that suggested amendment. 

Now, as to the other suggested amendment that dealt with the words 
“directly or indirectly related thereto,” there are some costs incurred 
by the Panama Canal Company that have some difficulty in thinking 
of as being directly related. 

For instance, yesterday it was mentioned that we do provide certain 
educational facilities or services to some Panamanian people, some 
US. residents who are living in Panama, and I cannot quite see that 
such costs are directly related, so that it was with something like that 
in mind that I thought probably the word “indirectly” should be in 
the bill. But I also feel very strongly that the legislation should 
not be such as to permit the Canal Company at any time in the future 
to engage in whatever it wants to do even though it may not be 
essential to the operation of the canal itself. 

Mr. Mariurarp. Mr. Gerhardt, what would happen if we took out 
the words “directly or indirectly” ? 

Mr, Geruarptr. Probably it would be equally as good as including 
the words “directly or indirectly.” 

Mr. Marzi1arp. It would seem to me that then the General Account- 
ing Office and this committee and anyone else could properly challenge 
an activity as being unrelated. 

When we put in “indirectly,” that nearly covers the waterfront. 

Mr. Gernarpt. Mr. Friend and I spoke about that point this morn- 
ingonthe way up. Our feeling is that the Panama Canal Company is 
hot operating ina vacuum. We take a look at it. We report to Con- 
gress. This committee or members of the committee from time to time 
goto the Canal Zone. The committee is fully conversant with the type 
of activities that the canal organization as a whole is engaged in and 
I do not think it would be very long before the committee would 
become aware of the company’s entering into activities which are 
entirely unnecessary. 

Mr. Marii1arp. How do you feel? Personally, I made a little note 
yesterday that I would be a little happier with this bill if we just took 
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out “directly or indirectly” and left “supporting services related 
thereto.” 

It seems to me that that gives a little less license than the “directly 
or indirectly.” 

Mr. Frrenp. Yes. I might say that one reason for putting that in 
was trying to avoid all this ar gument in the past that a certain actiy- 
ity is not directly related to the transiting activity, such as the steam- 
ship line, and we thought that, if we put this in, that would eliminate 
the argument and then that could be controlled through our audit ag 
well as the actions of this committee. 

Mr. Mamut1arp. I understand that and it certainly legally leaves the 
door open. I am not a lawyer but I think I would have more confi- 
dence in a stricter interpretation if you left out both the words “di- 
rectly” or “indirectly” and insisted that it be related. 

Mrs. Sutitivan. Would the gentleman yield ¢ 

There was another suggestion about putting “essential supporting 
services” 

Mr. Chaiehenin That again raises the argument as to what activities 
are essential. There has been some discussion with regard to some of 
the activities now as to whether they are essential. 

Mrs. Sutxivan. I would just say that if we take out “directly or 
indirectly,” we would need “essential” in there. 

Mr. Mamurarp. I would disagree with the chairman. 

I think that the words “and supporting services related thereto” 
on for a more commonsense construction of the intent than if you put 
in “essential,” so that you get arguing over that word, or if you put 
in  Sdigaeliy or indirectly” and then you have left the door wide open. 

It seems to me that you hit a happy medium by simply requiring 
the company, under the law, to show that the supporting services are 
related. 

Mr. Frrenp. Could you not argue, then, that “related” means either 
“directly or indirectly” ? 

Mr. Mamuiarp. You can argue about this obviously, but it seems to 
me that if you do not modify it you have a little bit stronger demand 
that common sense be used than if you kick the door wide open or 
maybe take it right off the hinges, which I think you do with the 
word “indirectly. 

Mr. Grruarpr. The word “directly” means everything that is really 
essential. “Indirectly” means anything else. 

Mr. Matuiarp. I think “related” puts the burden of proof on the 
company to show that it is a relationship and a sensible relationship. 

Mr. Frrenp. I think there in using the word “directly,” we had ref- 
erence to the activities that were connected with the transiting 
activity. 

Mr. Mati1arp. Or employees services. 

Mr. Frrenp. Whereas by “indirectly,” we had in mind, say, the 
steamship line, the railroad, and so on. 

Mr. Nix. Would the gentleman yield to me? 

Mr. Mamu1arp. Yes, sir. 

Mr. Nix. It would seem to me that if you said “supporting services” 
the assumption would be that they were related to the activities there 
and it would seem further redundant to include “directly” or “indi- 
rectly.” 
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Mr. Maiu1arp. That is my contention, Mr. Nix, because I think 
that when you put “directly or indirectly” you are actually opening 
the door further than the simple words of “supporting services that 
are related.” That would be my opinion. 

Mr. Geruarpr. Mr. Mailliard, I think what we had in mind was 
those supporting services which are not really closely associated with 
the transiting activity. They are supporting services, no question, 
but they are not as closely associated with the transiting activities as 
they are with the support of the personnel. We were just trying to 
get ina phrase which would include everything and sort of cover what 
is now being done. 

I am inclined to agree or to feel at the present moment with both 
your comments and Mr. Nix’s comments to the effect that “directly or 
indirectly” really are not essential. 

That is my feeling at the moment on it. 

Mr. Frienp. I would like to say that the present tolls formula con- 
tains the words “related thereto” and, because of that, we have had 
this argument that certain activities were not related to the transiting 
activity and therefore were not covered by the tolls formula. 

Mr. Maru1arp. I would doubt that because I think the language 
in the present law is the words “supporting services” rather than the 
“directly or indirectly.” 

Mr. Frrenp. I would have no objection if it was the feeling that 
“supporting services” would be sufficient to cover these activities, such 
as the railroad and the Panama Steamship Line. 

Mr. Mariutarp. May I change the subject here slightly and ask, Mr. 
Gerhardt, would you think it desirable if we wrote into the report 
on this bill some declaration of intent of the committee that, as nearly 
as practicable, these related supporting services be operated on an 
individually self-supporting basis and that the company should re- 
port periodically on any activities which are not self-supporting and 
with an explanation of why it is necessary to carry them on at a loss? 

Mr. Geruarot. I think that if the words “directly or indirectly” 
were omitted from the proposed amendment and the report of the 
committee clearly indicated what the intent was that it would be all 
right and I think it would be all right to point out that, insofar as 
possible, the supporting activities should be operated on a self-sus- 
taining basis; but, as soon as you do that, you come right back to the 
real problem of how are you going to allocate general and adminis- 
trative expenses. 

Now, the company operates on this basis. They set prices for the 
various supporting activities. I am thinking of the commissary pri- 
marily. They set prices which seem to be fair and reasonable, from 
the viewpoint of the consumer, trying to relate them as closely as 
possible to prices throughout the continental United States. 

Now, if they were required to allocate general and administrative 
expenses, the operation would undoubted|y be at a loss. 

I think the main point I am trying to make is that the price level in 
all the areas should be set at fair and reasonable levels and that any 
operating profits that the supporting activities make should be treated 
as a iaedetintien toward the general and corporate expenses, which is 
precisely what they are doing now. 
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In setting price levels, they take into consideration the direct costs 
and add a factor for some of these other costs, in var ying percentages, 
depending on what they can include and still come up with a re: 0k 
able price. 

I am not too familiar with some of the activities but I think in some- 
thing like the ship repair activity, if they included everything they 
could on a straight allocation basis, they might price themselves out 
of the market. 

They need to continue the facility and prices have to be set on a 
basis that will meet competition. 

Mr. Maitiiarp. There, it seems to me, that you would have no 
trouble justifying the absor ption of any loss through tolls because the 
only real reason for maintaining those facilities is for emergency pur- 
poses. Otherwise you would not need them at all. 

I cannot believe that the steamship industry would complain too 
much because, actually, they make a profit every once in a while when 
they happen to get a ‘big emergency job and have to use the drydock 
and things of that kind. 

Mr. Gerwarpr. The point that I am making is that I am fully in 
accord with the manner in which the company is operating. That is, 
in the supporting activities they set prices on what they consider to 
be a fair and reasonable basis, taking into consideration direct costs 
and certain allowances for general corporate expense. I would not 
like to see the legislation as restrictive as it is now which requires 
that they must be maintained on a self- supporting basis because that 
would again require some allocation which is not practical under the 
circumstances. 

Mr. Maiiurarp. That is why it was my suggestion that we put in the 
report the committee's desire that these activities be operated as nearly 
as practicable on a businesslike and self-supporting basis and that 
where they are unable to operate them on that basis that they annually 
report the situation and justify it. 

Mr. Geruarpt. As a matter of fact, Mr. Mailliard, I think that see- 
tion 51 of the code now requires them to set prices for these supporting 
activities on a fair and reasonable basis. 

Mr. Mariiarp. If so, in the report we could make some reference 
to it. 

Mr. Frrenp. I would not see any objection to that at all. 

Mrs. Sutiivan. Would the gentleman yield ? 

I could not answer anything about the ship repairs or prices on that 
but, when the committee was down there as a committee several years 
ago, we went through the commissary to find out if foodstuffs were 
selling at a lower price than they would cost us here and in every 
instance we found the prices quite a bit higher than we would have to 
pay in the States, realizing that the fresh vegetables were sent by air. 

We were down there around T hanksgiving season and turkeys were 
selling about 12 cents a pound higher than in the U nited States. Yet 
those were frozen turkeys that do not have to go by air. 

If they would put all of the costs of overhead on the commissary 
selling food and things, it would be impossible. 

Mr. Mariuiarp. I think the committee is in pretty much agreement 
on that that it should be comparable to stateside. Of course, my home 
is in San Francisco and I live a good part of the year here in Washing- 





a be eed eet 








PANAMA CANAL TOLL FORMULA 111 


ton and I see tremendous variations in the same products between 
there and here, so that it is a little difficult to decide what is the 
stateside pr ice, 

One thing will sell cheaper in Washington than in San Francisco 
and another will sell che saper out there, so that if you take the low price 
you are not getting : a true picture. 

I think they have done a pretty good job. 

[ noticed in going through the commissaries that a few things were 
less expensive than here and a few things were more expensive. Over 
all, it looked to me like a pretty fair arrangement. I would not like to 
see them load any more on it because I think it would be unfair to the 
employees. 

Mrs. Sutiivan. If you will yield again, I think that the report 
could show, and I think that the committee would be very much in- 
terested in knowing at the end of the year, any service that was 
showing more of a loss than it had been carrying on in prior years 
and that any new activity that would be shown could be br ought to 
our attention very quickly by that kind of report. 

Mr. Mariurarp. I would like to see where they are losing money 
and why. I believe that this would give us an opportunity to look 
it over and would give GAO an opportunity to look it over easily and 
assure the kind of administration that we would want. 

Mr. Gernarpt. Mr. Mailliard, in our reports, we always show the 
operating income of all the activities—that is, before any allocation— 
so that the trends can be seen. 

Now, there have been some very interesting changes down there 
which, of course, were unavoidable. I am thinking of the retail stores 
where in 1952 they made almost $1,300,000 operating income before 
any allocation and with the treaty ’ changes and one thing and an- 
other they just about broke even in 1959. They had a $155 000 profit. 
The trend in all these activities has been toward a lower net operating 
income and there are good reasons in most every case. 

Mr. Maruuiarp. It is mostly lower volume ? 

Mr. Geruarpt. In commissaries it is certainly lower volume. The 
same thing is true in the vessel repair activities. Of course, the 
operations “which run along on a pretty consistent basis are the ones 
which you may term as really being essential—like the power, com- 
munication, and water systems. There is little fluctuation there. 

Of course, in the non-U.S. citizen housing you are always going to 
have a loss. Asa matter of fact, in the U.S. citizen housing the trend 
has been the other way. Back i in 1952 they had about a $7 000 operat- 
ing income but in 1959 they have over $400,000. That is because of 
the upping of the rentals and an attempt to recover not only the direct 
operating costs but a fair portion of the general corpor ate expense. 

Mr. Mariir1arp. Depreciation ? 

Mr. Gernarpr. Depreciation and a fair share of corporate expenses 
like interest, et cetera. 

Mr. Maruizarp. I gather from what you say that you will probably 
somewhat agree with my feeling that if we try to legislate in detail 
we are going to tie the hands of ordinary, practical good business man- 
agement and I think we should avoid that at all costs. 

Mr. Geruarpt. That is right. 
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Mr. Mailliard, if the reports and the legislative history at the time 
of the last hearing back in 1950 had in any way dealt with the sup- 
porting services along the line that they have been discussed this 
morning, I think that probably our interpretation of the legislation 
may have been different. 

If the hearings indicated what the intent of the committee might 
have been, or if the reports had—because you have to go back to the 
literal reading of the statute in order to find out what the actual 
meaning is—we would have acted differently. 

Mr. Maturarp. I think it would be good to get a little discussion 
in this record on the steamship line and the railroad which are two 
items. The other one which keeps popping up—although it is minor— 
is this question of providing some educational facilities for people 
who are not canal employees. Is a charge made when U.S. citizens 
who live in Panama or certain Panamanians want to send their chil- 
dren to zone schools? 

Mr. Geruarpr. Mr. Mailliard, in some cases I think there is a 
charge being made. I really cannot answer that question, but I would 
be glad to furnish the committee that information. 

Mr. Matuurarp. Maybe Mr. Whitman could answer that to get it in 
the record. 

The question is whether you charge for outsiders to come to school. 

Mr. Wuirman (Merrill Whitman, Secretary, Panama Canal Com- 
pany). Yes. The only free education in the Canal Zone is for residents 
of the Canal Zone. 'To be a resident of the Canal Zone, you must be 
connected in some way with the operation, or with some of the activ- 
ities such as the banks that are in the Canal Zone. Anyone from out- 
side the Canal Zone pays tuition. The rates vary according to the 
level of the school. The kindergarten rate is $13 a month. From 
grades 1 to 6, it is $35 a month; and from grades 7 to 12, $38 a month 
and for an outsider in the Canal Zone junior college, it is $319 a 
semester, which is $638 a year. 

Mrs. Sutiivan. Pardon me. What about the Panamanians who 
attend these zone schools? Are they children of employees? 

Mr. Wuirman. If they are Panamanians residing in Panama, 
whether they are children of employees or not, they pay tuition. 

Mr. Marii1arp. Is that reasonably compensatory at least for the 
out-of-pocket expenses ? 

Mr. Wurman. I think so, because we would have to maintain the 
school plant with a certain number of teachers and a certain number 
of rooms; and the number of tuition pupils we get does not impose 
anything additional on us. 

Mr. Matritarp. So that this would not be an operation on which 
there would be a loss; and if there is, it would be inconsequential ? 

Mr. Wuirman. It has occurred to me during the discussion, Mr. 
Mailliard, that this is a Canal Zone Government cost. The statute 
requires the company to reimburse the Treasury for the net cost of 
Canal Zone Government. Therefore, the type of thing you have 
been talking about, whether or not the activity is directly or indirectly 
related, applies only to Company activities, not Canal Zone Govern- 
ment activities. 

I know of no Company activity which cannot be said to be directly 
related or, in fact, vital to the organization. 
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Mr. Nix. Will you yield? 

Mr. Matuirarp. I yield. 

Mr. Nrx. It occurred to me that even though all of the supporting 
services were being operated at a profit, you would still have this same 
problem. You would have no tolls formula and you would still have 
confusion and a possibility of conflict of opinion because someone 
would believe one thing and someone would believe it should be done 
another way ; so that the loss only accentuates the problem and makes 
the problem one that should be cited here by the change that you rec- 
ommend. That is the proper way to look at it, and when we talk about 
loss here and loss there that, of course, has to do with the running of 
the business. And along with this clarification that you recommend, 

ou also want to recommend it in order to put this thing on a sound 
Lhatiheen basis. 

Is that the way that you see it? 

Mr. Geruarpr. That is right, Mr. Nix. 

Mr. Martirarp. On the matter that you were discussing with Mr. 
Whitman on those tuition costs—I hesitated to comment on it because 
I would be relying on memory; but I believe that last year the rates 
charged for those services were fully compensatory, both as far as the 
employees of the military were concerned and as far as people outside 
the zone. I think so, but I was not certain because I did not have the 
data in front of me. 

As long as it is reasonably compensatory, I do not believe anybody 
would quarrel with it. 

The two big items seem to be the Steamship Company and the rail- 
road. I do not think that in this hearing we want to go into the 
merits of operating them. The contention has been that this is a 
matter of defense but if, as a matter of public policy, we operate the 
railroad even though it operates at a loss, what would your comment 
be? If we dlediided to operate the railroad because we do not want to 
be dependent upon a highway which is partially within the Republic 
of Panama and can be closed and we have no control over it—is this a 
defense problem or a means of making sure that the canal can operate 
ina time of difficulty ? 

Mr. Greruarpr. Mr. Mailliard, it seems to me, as I think I pointed 
out at the hearing a week or so ago, that I do not feel I am really 
qualified to say whether they need the railroad or do not need the 
railroad ; but, with the conditions that have existed in Panama during 
the last year, it is possible that the decision to maintain the railroad 
may have been a very good one because the trans-Isthmian highway 
possibly could be closed and the only means of transiting the isthmus 
then would be by use of the railroad. 

There are factors like those that have to be considered. 

Mr. Maru1arp. I think this is an important point. If we abandon 
the railroad as has been proposed, it seems to me we have no choice 
but to recreate a road that is wholly within the zone. 

Mr. Gernarpr. I believe the initial recommendation or thought 
back several years ago when the matter of discontinuing the railroad 
first came up was on the premise or basis that there would be a road 
constructed within the Canal Zone. I believe that was the Company’s 
thinking at that time or the Government’s thinking at that time. ~ 
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Mr. Mariirarp. Madam Chairman, I do not want to unnecessarily 
take up the time here but I thought these were matters which should 
get into the record. 

Mr. Geruarpr. Mr. Mailliard, there was one point that I wanted to 
mention. That has to do with the services provided to the military 
on a nonreimbursable basis; there was some comment along that 
line, I believe, yesterday. 

I just wanted to point out that there undoubtedly are some services 
which the canal organization provides to the military, such as the use 
of roads or the construction of roads on a somewhat stronger basis 
than would be needed just for the canal organization activities. 

I wanted to point out in that connection that your committee 
back in 1950 directed that some $50 million be extended from the 
capital base on which the company pays interest to the Treasury in 
recognition of those services that cannot be precisely measured, 

Mr. Marxrarp. That is an important point. 

Mr. Grerwarpr. That interest on $50 million at the prevailing inter- 
est rate is around $114 million a year which is a reduction in Canal 
Company costs that otherwise would be insured. 

I just wanted to make mention of that because of the position that 
had been taken. 

Mr. Gross. Madam Chairman. 

Mrs. Sutiivan. Mr. Gross. 

Mr. Gross. On that point, is it not true that if we did not have mili- 
tary stationed in the Panama Canal Zone that we would have to, under 
present circumstances, greatly augment the police force which should 
be a direct supporting charge? 

Mr. Geruarpt. During the past year, yes, the military force came in 
quite handy. 

Mr. Gross. You do not measure that in terms of dollars. 

Mr. Geruarpr. In other words, you might say that the military 
also provides services to the canal organization at no cost. 

Mr. Gross. That is right. 

Mrs. Suniivan. Mr. Nix. 

Mr. Nix. I have no questions. 

Mrs. Sutiivan. Are you through, Mr. Gross? 

Mr. Gross. Yes, except that, if I may, Madam Chairman, I would 
like to ask a question or two. 

Were you acquainted with the employment of this consulting firm 
which submitted the Drake report ? 

Mr. Geruarpt. I am cognizant of the fact that the Bureau of the 
Budget did employ the Drake firm to make a study of the Panama 
Canal Line as to whether it should be continued or discontinued. 

Mr. Gross. Were you provided with that report ? 

Mr. Geruarpt. I have a copy of the report which the Bureau of the 
Budget gave me just recently. 

Mr. Gross. Just recently / 

Mr. GerHarpt. Yes. 

Mr. Gross. You were not provided with a copy of the report last 
year; is that correct ? 

Mr. Gernarpr. Oh, no. As a matter of fact, sometime, maybe a 
month ago, I do not know precisely, I called the Bureau of the 
Budget and asked them whether they would provide me with a copy, 
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so that I now have a copy and have looked it over, but have not 
made any detailed study of it. 

Mr. Gross. You had to request a copy of the report despite your 

atent interest in this matter. 

Mr. Geruarpr. That is right. I asked Governor Potter for a copy 
when I was in the zone but he rightfully said that it was a Bureau 
of the Budget undertaking, it was their report, and that any requests 
for the report should be made to the Bureau, which I did. 

Mr. Gross. Yes. You were not called upon to make a similar sur- 
yey on the part of the Bureau of the Budget? 

Mr. Geruarpr. No, sir. 

Mr. Gross. Do you think you could have made that survey at sub- 
stantially less cost or is that a fair question? You do not have to 
answer it if you do not care to do so. 

Mr. Geruarpr. I believe, Mr. Gross, that our office would have been 
equally as capable of making the type of study or survey that the 
Drake outfit did make. 

Mr. Gross. Thank you. 

Mrs. Suttivan. Mr. Oliver. 

Mr. Oxiver. Madam Chairman, I presume many of the questions 
I had in mind have been covered by this witness. I am sorry to have 
been delayed in getting here. 

It seemed in the testimony yesterday that there were somewhat re- 
peated references to the possibility of freeloading that might develop 
asa result of the pending legislation if it were enacted. 

I would expect that the General Accounting Office, being the watch- 
dogs that they are, would see to it that this committee w ould be noti- 
fied if any such result happened; is that correct ? 

Mr. Geruarpr. I think you can be assured on that, Mr. Oliver. 

Mr. Oxiver. Thank you very much. That isall I have. 

Mrs. Suuiivan. Mr. Casey. 

Mr. Casry. Mr. Gerhardt, as I interpret this bill and the way we 
have interpreted it in the committee, the bill provides all costs of 
maintaining and operating the Panama Canal. That reference has to 
do with the ship transit facilities while the addition “together with the 
facilities and appurtenances of the supporting services” has to do 
with the nontransit facilities; is that right ¢ 

Mr. GerHarpr. That is correct, sir. 

Mr. Casry. Do you think we should spell out there, not with refer- 
ence to the exact thing but should designate, say, that tolls shall be 
prescribed at a rate or rates calculated to cover as nearly as practicable 
all costs of maintaining and operating the ship transit facilities of the 
Panama Canal together with the nontransit facilities and appurten- 
ances and supporting services related thereto ? 

Do you think we should put that in there? 

Mr. Geruarpt. I think that that would be a different way of stating 
what has been stated, but when we refer to the Panama Canal, we are 
referring really to the transiting activity and the closely associated 
functions. 

I think that the way it is stated is clear but I would not see any 
objection to spelling it out in greater detail except that sometimes 
you get into too much detail and then you get into trouble again. 
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Mr. Casey. Well, the only purpose I had in mind was to show that 
we were not limiting this to the transit facilities because that is what 
you are having now. 

In prescribing tolls, the shipping companies say it should be limited 
to the transit facilities. 

Mr. Geruarpr. I think the point is the bill should describe what js 
meant by “supporting services.” 

Mr. Casey. With reference there, Mr. Mailliard, to not wanting to 
kick the door open and yet wanting this “directly” or “indirectly” 
fairly tight, do you think with reference to the facilities, appurte- 
nances and supporting services, that those should be “essential sup- 
porting services” ? 

Mr. Geruarpr. I really cannot say. 

Mr. Cassy. Do you think it should be tightened up that much as 
to have that word “essential” supporting services ? 

Mr. Geruarpr. I would like to believe that all the services they are 
operating are essential and I would see no harm in saying, “essential 
supporting services” because that is what they should be. 

There is always some argument as to what is essential or not but 
the arguments still exist whether the language is in or not. 

Mr. Casey. Some of the services might not be essential later. 

Mr. Geruarpt. I am fully in accord that if the need for a service 
no longer exists that the service should be discontinued. 

Mr. Casey. One of their complaints now is that some of these serv- 
ices are not needed now and that in their tolls they are paying the cost 
of these services, is that correct ? 

Mr. Gerwarpr. That is correct. That is particularly true with re 
gard to the steamship line. 

Mr. Casey. Correct. 

Mr. Geruaror. I think the Drake report indicates that there would 
be a considerable saving to the company if the steamship line was dis- 
continued. On the other hand, I think the company has a different 
view on that. 

They have analyzed the report and they point out that there are 
certain matters which probably the consultants did not consider. 

I have not studied the reports but there is a great difference of opin- 
ion as to what the effect of discontinuing the line may be moneywise. 

Mr. Casey. Basically, I think that is the authority of this commit- 
tee and Congress to determine what is essential and what is not as the 
facts merit it. 

Mr. Geruarpt. That is right, sir. 

Mr. Casey. Do you think there should be a requirement for any 
definite toll hearings, in other words a specific period within which 
toll hearings should be held ? 

Mr. Greruarpt. I have a little difficulty in answering that question. 

Mr. Casry. As a matter of orderly procedure is what I mean. 

Mr. Gernarpr. As long as the company is operating on very close 
to a break-even basis, which has been the case for some years—I do not 
think that you can come much closer than having a profit of $2 mil- 
lion—I see no need for a toll hearing. 

Mr. Casry. The reason I asked you that is that you know the ship- 
ping companies have complained, whether justifiably or not, that 
hearings are only held when they plan on raising the rates and no 
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hearings are held where there might be an opportunity to show any 
lowering of the rates. 

They have been using an argument at some of our other hearings 
that the traffic has increased and that by such they should be entitled 
to possibly a rate reduction but they say no effort has been made to 
hold any hearings and that a hearing is only held when they plan on 
raising rates. 

Mrs. Sutitvan. If the geneleman will yield, it was suggested yes- 
terday by the shipping lines that we amend this bill to include a judi- 
cial review of the toll rates. 

Mr. Casey. I am opposed to that, Madam Chairman. 

Mrs. Suttivan. I wanted to see if you wanted to pursue that. 

Mr. Casey. I think the Chair knows that I am opposed to the 
judicial review. I think the review should be here as far as that is 
concerned but, for the purpose of maybe airing out periodically as 
to what services are being included in this that are essential, I just 
wanted to see if the gentleman thought we might have, every 5 years 
at least, a requirement for a toll review as a matter of orderly 
procedure. 

Mr. Gernarpr. I feel that, if the operating results are such as to 
indicate a need for a reduction in toll rates or an increase in toll rates, 
that probably there would have to be a hearing at that time, but, 
as long as the operating results do not indicate any need for it and 
the committee feels that the services which are being conducted are 
those which should be conducted, I think that it would be entirely un- 
necessary to have a toll hearing. 

Mr. Casry. Well, it is a unilateral thing, though. The toll hear- 
ings, as I understand it, may only be held by the Panama Canal 
Company. 

Mr. Gerwarpr. Yes. 

Mr. Casey. In other words, the shipping company cannot force 
them to hold a toll hearing. The shipping companies, the users of the 
canal cannot force them to hold such hearings and, since they cannot, 
of course, as I stated before, whether it is legitimate or not their com- 
plaint is, “The last time we had a hearing we had a rate increase and 
they only hold hearings when they raise our rates.” 

I wondered if we might scotch that by saying that the Canal Com- 
pany should once every 5 years or once every 10 years, as a matter of 
policy, have a toll hearing to let them air their grievances and throw 
out on the table what the situation is. 

Mr. Gernarpr. I would not see any real objection to it. 

Mr. CasEy. That is all. 

Mrs. Sutiivan. I think counsel has a couple of questions. 

Mr. Zincxe. Mr. Gerhardt, is it a fair statement that the purpose 
of this bill in your view is to ratify the existing practices of the 
Company ? 

Mr. Geruarpt. That is correct, sir. 

Mr. Zincke. And it is true that the Company’s position is that the 
present law justifies those practices, is it not ? 

Mr. Geruarpr. That is the construction the company has placed on 
the statute. 
rot ZINCKE. Now, maybe Mr. Friend could answer this question 
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If this bill or a similar bill is enacted, is it not entirely possible that 
at some time in the future some court will take the position that it 
represented a change in interpretation ? 

Mr. Frienp. W ell, I would say that it is possible, yes. 

Mr. Zincxe. How seriously do you assess that possibility ? 

Mr. Frienp. But I think, as long as we have an indication that 
this was merely to make clear what the Congress intended in the first 
place, that there would be little likelihood of the court taking that 
position. 

Mr. Zincxe. If the committee and the Congress, in its wisdom 
decided to do nothing about this bill, would it not be equally clear 
that the Congress accepted the interpretation of the company with 
respect to the law / 

Mr. Frienp. That is possible, yes. I do not think that a court 
would necessarily take that view as being the correct interpretation 
of the statute, though. 

Mr. Zincke. The Supreme Court in effect said that this was within 
the province of the Executive and the Congress to determine, did 
they not? 

Mr. Frrenp. That is correct, but can you say just because a commit- 
tee fails to take action on a bill that that constitutes, we might say, the 
intent that that is the way the statute is to operate / 

Mr. Nrx. May Lask a question / 

Mrs. SULLIVAN. Yes. 

Mr. Nrx. Mr. Friend, there never has been any judicial determina- 
tion of this particular issue, has there / 

Mr. Frrenp. What issue is that, Mr. Nix? 

Mr. Nix. The toll question. When the case went to the Supreme 
Court, the actual issue was not decided, was it? 

Mr. Frrenp. No, sir; it was not. 

Mr. Nix. And it would be extremely unlikely that, in the event the 
question was raised, the Court would say that this or that view was 

taken or had been taken and had been pursued. Do you not think 
that it is more likely that the Court would consider the matter de novo 
and make a determination / 

Mr. Frrenp. I think they would. Yes, sir. 

Mr. Nix. That is the probability at least. 

Now what you actually want is a clarification of something that is 
not clear at this time. Naturally, in the future, a legal question may 
be raised as to what the law means and you will have an interpretation 
of it, but now what you need is to have a muddy situation clarified. 

Mr. Frrenp. That is correct. 

Mrs. Suntiivan. There is just one thing I would like to ask for my 
own information. Where in the legislation i is it stated that the canal 
must be self-sustaining? Is that spelled out in the actual legislation 
itself ? 

Mr. Frienp. It is in the report, Madam Chairman, and I think it 
is also brought out in the hearings that were held. 

Mrs. Sutiivan. But not any place in the law as it is written? 

Mr. Frrenp. Well, I do not recall specifically. 

Do you recall, Mr. Gerhardt ? 
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Mr. Geruarpr. No; excepting by the very wording of the tolls 
formula which says that the tolls shall be set at rates as nearly as 
practicable to cover the costs. 

Mrs. Sutuivan. That is what I wanted to find out. 

Mr. Geruarpr. It is not spelled out clearly and there again, as Mr. 
Friend said, the hearings indicate that it is to be oper rated on a self- 
sustaining basis, but w hen you get down to learning what is meant 
by “self-sustaining,” it appears that it means that the canal activities 
and the supporting activities each are to be self-sustaining. 

Mrs. Suttivan. Are there any other questions of Mr. Gerhardt or 
Mr. Friend ? 

Thank you both, gentlemen, for your answers this morning. 

I think we still have time to hear Mr. Whitman. 


STATEMENT OF MERRILL WHITMAN, SECRETARY, PANAMA CANAL 
COMPANY 


Mrs. Suttivan. Mr. Whitman, do you have a statement or would 
you just like to comment ? 

Mr. Wuirman. Madam Chairman, I do not have a prepared state- 
ment. I would like to have inserted in the record Governor Potter’s 
letter of March 29, which expresses the general view that, in the opin- 
ion of the Comp: wy, this legislation is not nec essary, but, on the other 
hand, if legislation is considered to be appropriate by the committee, 
we have no objection to this particular formula because it does under- 
write, so to speak, the administrative construction of the present law. 

I would like to refer to that first partially in response to your 
question, Madam Chairman. 


Mrs. Sutiivan. We will have the complete letter inserted in the 
record at this point. 

(The letter follows :) 

PANAMA CANAL COMPANY, 
OFFICE OF THE PRESIDENT, 
Balboa Heights, C.Z., March 29, 1960. 
Hon. HERBERT C. BONNER, 
Chairman, Committee on Merchant Marine and Fisheries, House of Representa- 
tives, Washington, D.C. 


DeaR Mr. BONNER: This is in response to your letter of March 9, 1960, re- 
questing a report on H.R. 10968. 


ANALYSIS OF BILL 


H.R. 10968 would amend section 412(b) of title 2 of the Canal Zone Code as 
follows; the changes consist of the deletion of the bracketed words and the 
addition of the italicized words: 

“(b) Tolls shall be prescribed at a rate or rates calculated to cover, as nearly 
as practicable, all costs of maintaining and operating the Panama Canal, to- 
gether with the facilities, [and] appurtenances, [related thereto] and support- 
ing services, directly or indirectly related thereto, including interest, [and] 
depreciation, and [an appropriate share of] the [net] cost[s] of operation of 
the agency known as the Canal Zone Government. [In the determination of 
Such appropriate share, substantial weight shall be given to the ratio of the 
estimated gross revenues from tolls to the estimated total gross revenues of the 
said corporation exclusive of the cost of commodities resold, and exclusive of 
revenues arising from transactions within the said corporation or from trans- 
actions with the Canal Zone Government.]” 
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INCEPTION OF BILL 


This legislation was introduced after hearings were held in February of this 
year on H.R. 8983, a bill to require Panama Canal tolls to be prescribed in 
accordance with the tolls formula provided in section 412 of title 2 of the Cana) 
Zone Code and pursuant to the provisions of the Administrative Procedure 
Act.” At the hearings on H.R. 8983 a representative of the General Accounting 
Office stated that although the Panama Canal Company uses tolls revenues to 
make up “business losses,” the General Accounting Office has never agreed that 
Section 412(b) of title 2 of the Canal Zone Code, setting up a tolls formula, 
authorizes such a procedure. He, therefore, recommended legislation amending 
section 412(b) to provide specifically that any “losses” of the supporting activi- 
ties should be included in the cost basis for the determination of the canal tolls. 
The chairman of the subcommittee asked the General Accounting Office official 
to supply a draft amendment to 2 C.Z.C., section 412(b) which would accom- 
plish this purpose and hence the present bill was introduced. 


AMENDMENT OF SECTION 412(B) IS NOT NECESSARY 


The Panama Canal Company is not in agreement with the General Account- 
ing Office interpretation of section 412(b) and consequently believes that it is 
not necessary to amend the subsection. In contrast to the General Accounting 
Office, which realized that its reading of the statute results in an economic 
absurdity and therefore recommended that section 412(b) be amended, the 
Company takes the position that this unreasonable result (which follows from 
the GAO interpretation of the statute) cannot possibly represent the true con- 
gressional purpose. This is true because the net result of such an allocation as 
suggested by the General Occounting Office would be to construct so-called losses 
or deficits on most of the essential supporting activities, which losses would 
have to be borne by the U.S. Treasury and not by the users of the canal. The 
mere statement of this result makes evident its inconsistency with the intent 
of Congress in the 1951 reorganization that the canal enterprise as a whole 
should operate on a self-sustaining basis. 

The Company’s position, briefly, is that the statute does not require the allo- 
cation of corporation overhead and interest to the supporting activities, and that 
the phrase of section 412(b) (which the present bill would delete) that in the 
allocation of the cost of the Canal Zone Government “substantial weight shall 
be given to the ratio * * *” does not require the use of a strictly mathematical 
ratio but that consideration has to be given to business and economic realities. 
The Company considers the maintenance and operation of the Panama Canal 
as its primary operational mission under its charter. In its opinion, the support- 
ing activities are maintained only in order to contribute to the performance of 
that mission. Accordingly, any deficit incurred by the supporting activities 
constitutes a cost element in the canal operations which is recoverable under 
the tolls formula of section 412(b). 

In November of 1955 a group of steamship operators filed a suit in the U.S. 
District Court for the Southern District of New York based on the so-called 
allocation theory of the General Accounting Office. This suit (Grace Line, Inc., 
et al. v. Panama Canal Company) was finally disposed of, adversely to the plain- 
tiffs, by the Supreme Court of the United States in a decision handed down on 
April 28, 1958 (356 U.S. 309; 78 Sup. Ct. 752). The Supreme Court, after full 
consideration of the opposing constructions of the statute, unmistakably con- 
cluded that where, as here, the case involves construction of “large or loose 
statutory terms, the very construction of the statute is a distinct and profound 
exercise of [agency] discretion.” This seems obvious from a reading of section 
412(b) inasmuch as the section contains a number of discretionary elements 
such as “as nearly as practicable,” “an appropriate share,” and “substantial 
weight.” 

Therefore, in view of the Supreme Court’s decision and in view of the fact 
that the Company’s construction of the statute is a workable one and one that 
ought to obtain in order to give effect to the congressional mandate that the 
canal enterprise as a whole be self-sustaining, it appears to this office that it 
is not necessary to amend the present statute. 


OTHER THAN BEING UNNECESSARY, COMPANY HAS NO OBJECTION TO THE BILL 


While it is position of the Panama Canal Company that this legislation is not 
necessary, the Company has no objection to enactment of the bill inasmuch as 
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the purpose of the bill appears to be to statutorily ratify the Company’s present 
interpretation of section 412(b). The Company recognizes that there has been 
considerable controversy in regard to its interpretation of the statute and if 
enactment of the bill would serve to lay the matter to rest once and for all it 
would serve a useful purpose. 


SUGGESTED AMENDMENTS TO BILL 


If the bill is favorably considered the Company believes that the bill should 
be amended. A literal reading of the bill in its present form would appear to 
require that tolls should be prescribed to cover all costs of operating the canal 
enterprise without requiring the supporting activities or the Canal Zone Gov- 
ernment to make any contribution whatever. Therefore the Company suggests 
that the bill be amended to read as follows: 

“(b) Tolls shall be prescribed at a rate or rates calculated, together with all 
other revenues of the Panama Canal Company, to cover, as nearly as practicable, 
all costs and expenses of conducting the Company’s operations, including de- 
preciation and the obligations of the Company under section 246 of this title.” 

The phrase “and the obligations of the Company under section 246 of this 
title’ would include “interest”, “the net costs of operation of the agency known 
as the Canal Zone Government,” and “the annuity payments under Article 
XIV of the convention of November 18, 1903, between the United States of 
America and the Republic of Panama, as modified by Article VII of the Treaty of 
March 2, 1936, between the said Governments.” 

Time has not permitted clearance of this report with the Bureau of the 
Budget. 

Sincerely yours, 
W. E. Porter, President. 

Mr. Wurman. The present law says: 

Tolls shall be prescribed at a rate or rates calculated to cover, as nearly as 
practicable, all costs of maintaining and operating the Panama Canal, together 
with the facilities and appurtenances related thereto. 

And it goes on to detail including interest and depreciation. 

The Company has uniformly construed that as meaning what it 
says, that tolls are basically responsible for payment of all costs of 
operating the canal. 

It is true that there are places in the legislative history where in- 
dividual witnesses and where individual members of Congress and 
the Senate made statements that look in the other direction but, as 
Mr. Gerhardt’s statement so well showed, when you analyze those 
statements, they all conclude with a reference to allocation of the 
costs of Canal Zone Government, not allocation of costs of supporting 
services of the Panama Canal Company. 

The supporting services of the Company all operate with one or two 
minor exceptions and the steamship line is not one of those, with no 
cash drain on the tolls. 

The Company reports to the Appropriations Committee annually 
and is required to do so by the Corporations Control Act. 

It sets out in detail the activities of each supporting activity, how 

much it took in, how much it paid out, what the net result is, and 
the Appropriations Committee scan that very carefully in approving 
our budget program every year. 
_ IT should like to take a complete fiscal year on which the reporting 
iscompleted. In all the supporting services in the maritime support- 
ing services we had a net, that is, income exceeded expenses by $547,000. 
In the employees services, income exceeded expenses by $569,000. In 
the transportation and utilities services, the income exceeded expenses 
by $334,000. 
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In each case that net income was applied to the general corporate 
expense which includes the general corporate overhead which has 
been the subject of the discussion both in this hearing and the one that 
we had on the previous bill. 

The term “loss” is a misnomer. There is no loss in the sense that 
these activities are losing money that requires the tolls- paying actiy- 
ities to make up the loss ji in the sense that they have to dip in their 
pocket. and pay some out of pocket loss in these supporting activities, 

What is required is that the general corporate ov erhead 3 is paid in 
a lump sum which the C ompany offset by the contributions of the net 
income of these various supporting act ivtities. 

That has been the procedure we followed since the time of the 
reorganization in 1951. 

It has been argued here repeatedly before this committee and before 
the Appropriations Committees. We went to the Supreme Court in 
the litigation on the subject and in no case has the construction put on 
this by the Company been reversed or even seriously questioned by any 

responsible official authority. 

In that case, I submit that it is a rule of law that, with an admin- 
istrative construction of a statute followed for this length of time 
with the full knowledge of Congress and with amendments having 
been provided to Congress in the interim, without any action having 
been taken, the law is “that in that case the courts will follow the ad- 
ministrative construction and will not look to the legislative history or 
some other place to adopt some other construction. 

I think that is fully supported in the cases on the Internal Revenue 
Code and in other areas of the law in the Supreme Court. 

I would like to make one comment before I get off this part of the 
subject about the lawsuit, the Grace Line v. Panama Canal Company. 

In the district court in the southern district of New York, the case 
was dismissed on the pleadings without any argument by the Com- 
pany or the Department of Justice on the merits. 

The case went to the Court of Appeals for the Second Circuit on 
this jurisdictional question and the Court of Appeals of the Second 
Circuit reversed on the jurisdictional ground and then remanded with 
instructions to enter judgment for the plaintiff on the merits, the 
merits never having been argued in either the district court or the 
court of appeals. 

The Department of Justice had not even gotten around to brief that 
part of the case yet. 

Naturally, that decision was taken to the Supreme Court and it 
was reversed on the jurisdictional question. 

The Supreme Court had some language about the merits of the 
thing which said, as has been ably pointed out here today, that it 
appears to be a matter within the discretion of the Company with 
the guidance of the Congress. 

We would prefer to let the matter rest right there. 

We are afraid that any attempt to amend the statute would result 
in claims being made by those who would like to see lower tolls with- 
out any regard to the way we have been operating, that the amend- 
ment itself indicated a disposition on the part of Congress to change 
the rule in some way and therefore open the door for contention that 
tolls ought to be changed. 
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Mr. Maii1arp. Madam Chairman, could T ask a question ? 

Mrs. SULLIVAN. Yes. 

Mr. Marirtarp. Would it serve any useful purpose rather than try- 
ing to put through a bill which you think is unnecessary for this 
committee to issue a report somewhat sustaining the views expressed 
bv General Potter in his letter ? 

“Mr. Wurrman. Mr. Mailliard, I think that would be the very best 
thing the committee could do. I will urge the committee to do that. 

Mr. Mariu1arp. Because, if I understand you correctly, and in con- 
versations here our counsel raised the same point, there is a possibility 
that if we change the law they will go to court again and say, “This 
proves that the Jaw did not mean what they said it meant from 1950 
to 1960.” 

Mr. Wurman. That is the point that I have been trying to make. 

Mr. Maiuurarp. What would the legal effect be if this ‘committee 
said, “We have reviewed this whole situation and it is our opinion 
that the Company’s interpretation of the law does follow the intent 
of Congress” ? 

Mr. Wuirman. My view is that that would be almost conclusive 
in any future discussion. 

Mrs. Sutxtvan. There still would be no argument between the 
Panama Canal Company and the GAO? 

Mr. Wuirman. Well, I cannot answer for the GAO on that, but, 
with all due respect to the General Accounting Office, if we pursued 
our construction with the express approval of this committee and the 
only way we could be challenged would be in court, I would have 
no fear whatever about the outcome in court. 

Mrs. Sutttvan. I would just like to go in for a few moments to 
one facet of these costs covering the transportation of the employees 
toand from the Zone. 

It was brought out yesterday about the number of employees coming 
up here by air rather than using the Panama Line. I have forgotten. 

How does the Panama Company reimburse the employee for his 
passage ? 

Mr. Wuirman. We give the employee a transportation request 
which is honored by the carrier, either the Panama Line or the air- 
line or the other steamship line or what have you. 

Mrs. Sutitvan. How is the airline reimbursed ? 

Mr. Wurman. Then the airline takes the transportation request 
in lieu of cash and bills the Company for the cost of the transportation. 

Mrs. Sutitvan. Is the employee alone transported or also his 
family transported. 

Mr. Wuirman. All the dependent family residing with him is 
transported from the Canal Zone to the place of residence in the 
United States and back. 

Mrs. Sutiivan. Has there ever been any effort made to see that they 
must travel by Panama Line rather than by air? 

Mr. Wurrman. We have had no such requirement. 

Mrs. Sutizivan. Have you in your records, and I am sure you have, 
& comparison of the costs of air transportation for the employee and 
the dependents against the operating loss of the Panama Line? 

Mr. Wurrman. We have a comparison of the cost to travel by air 
and the cost to travel by Panama Line in the sense of what the operat- 
ing division reimburses the line. 
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I think it asabout thesame. I would like to check it to be sure. 

Mrs. Sunuivan. It has been difficult to get any figures on it prob- 
ably because we have never asked, but, as long as this study has been 
made by this outside company and we have not seen a copy of it, I 
wonder if we could ask you to supply for this hearing and this record 
the transportation costs ¢ 

Mr. Wurman. You mean the unit cost or the overall costs? 

Mrs. Sutiivan. I think the overall costs by air and by the use of the 
Panama Line and any other line that they would take, and then have it 
for at least 2 years. 

Mr. Marturarp. Madam Chairman, may I suggest also that he give 
us for the record a comment on a question to which I do not have the 
answer. That is, exactly what are the employee’s privileges? He is 
entitled to transportation how often, for how many, how much leave 
time does he get, how much travel time does he get, so that we really 
get a complete picture of this whole question of this particular em- 
ployee benefit. 

Mr. Wuirman. I could give you that now but I think to conserve 
time of the committee you might prefer to have it for the record. 

Mrs. Suniivan. May we have that with these other costs? 

Mr. Wuirman. Yes. 

(The information follows :) 

PANAMA CANAL COMPANY, 
OFFICE OF THE SECRETARY, 
Washington, D.C., April 27, 1960. 


Hon. Leonor K. SvULiivan, 
House of Representatives. 


Dear Mrs. Sutiivan: At the hearings on H.R. 10968 you requested me to fur- 
nish for the record information showing the comparative cost to the Panama 
Canal Company of transportation of employees and their families on the Panama 
Line and by other means of transportation during the past 2 years. The re- 
quested information for fiscal years 1958 and 1959 is as follows: 


Cee eee Te eh ta ota: $926, 175, 25 
ne PUP, CLTIOCCe  e  eee 53, 641. 70 
Mere OT Se es SO) Lh A tt 489, 576. 20 


I am enclosing in accordance with your request copies of various regulations 
establishing leave and transportation privileges for employees of the Panama 
Canal Company and Canal Zone Government. These regulations are taken from 
the personnel manual of the two agencies and from an order of the Secretary 
of the Army issued pursuant to authority delegated by the President. 

Sincerely, 
MERRILL WHITMAN, Secretary. 


Free HoMe LEAVE TRAVEL 





Chapter T1—Company-Government Personnel Manual—Travel and Transpor- 
tation of Employees, Their Families, Household Goods and Personal Effects, is 
quoted in part: 

“4.3 Periods of service required.—Employees except those terminated for rea- 
sons beyond their control will be required to complete the following periods of 
continuous service on the Isthmus or in Haiti before being entitled to repatria- 
tion travel and transportation allowances, provided, periods of furlough for mil- 
itary service will not be counted toward completion of such service, nor will 
entry upon such service constitute a break in service. 

“(a) An initial period of 24 months for all employees, except school- 
teachers, who were appointed or transferred to regular full-time positions. 

““(b) Schoolteachers will be required to complete two full school years of 
service as an initial period. 

“(c) In the case of employees who are appointed in the United States for 
duty in the Canal Zone or in Haiti for a period (of less than 2 years) re 
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quired to perform a particular job or task the required period of service 
will that period for which the employee was appointed; provided that the 
employment agreement is supported by an administration determination 
made prior to the appointment to the effect that the interests of the Com- 
pany/Government did not require the services of the appointee for any 
longer period than stated in the agreement.” 

“5.1 Employee entitled to allowances.—Employees who have completed the 
initial period of service as prescribed in paragraph 4.3 above; have established 
the fact thet their place of actual residence at the time of appointment or trans- 
fer was in the United States, a territory, or a possession; and have signed an 
agreement to remain in the service of the Company-Government for the periods 
prescribed in paragraph 5.2 below; are entitled to receive the home leave travel 
and transportation allowances prescribed in 5.3 below, subject to the further re- 
quirements and special conditions outlined in this section.” 

“5.2 Agreement to remain in Service. Before any allowances may be author- 
ized for home leave travel, the employee must sign an agreement for an additional 
period of service as outlined herein. 

“a, Periods of service required. Agreement to remain in service for the 
purpose of obtaining home leave benefits will provide for period of service 
as follows: 

(1) Schoolteachers must agree to remain in the service of the 
Company-Government for two full school years after return to duty 
from home leave. 

(2) Hospital residents must agree to remain in service of the Com- 
pany-Government for an additional twelve months after return to duty 
from home leave. 

“(3) Apprentices must agree to remain in the service of the Company- 
Government for an additional twelve months after return to duty from 
home leave and must further agree to remain in the service as provided 
in (4) below if the employment with the Company-Government is con- 
tinued following completion of apprenticeship. An apprentice may be 
granted home leave benefits only during periods in which he can be 
excused from his training program. 

“(4) Other eligible employees must agree to remain in the service of 
the Panama Canal Company and the Canal Zone Government for an 
additional 24 months after return to the Isthmus or Haiti less the period 
of time spent on the preceding home leave. The period of previous 
home leave shall be computed from the date the employee departed from 
the Isthmus or from Haiti to the date the employee returned to the 
Isthmus or to Haiti: Provided, That in no case may a period of home 
leave in excess of 720 hours be applied as credit towards the required 
additional 24 months of service. In the case of an employee who is 
serving under an agreement to remain in the service of the Panama 
Canal Company or Canal Zone Government for an additional 22 months 
after return to duty from home leave, such agreement may be termi- 
naated by the Panama Canal Company or the Canal Zone Government 
and home leave or repatriation travel may be authorized in accordance 
with the eligibility requirements as set forth in this subparagraph (E. R. 
19, Rev. 10, 6—-12-59).” 

“5.3 Allowances to which entitled. An employee who is authorized home leave 
travel under this section is entitled to travel allowances for himself and trans- 
portation allowances for his immediate family from his post of duty to his place 
of actual residence and return to his post of duty. If leave is taken at another 
location within the country, territory, or possession in which the place of actual 
residence is located, the travel and transportation expenes allowable for such 
travel shall not exceed the constructive cost of travel to the place of actual resi- 
dence and return.” 


AMOUNT OF LEAVE 


Order of the Secretary of the Army—Canal Zone Order No. 51, March 23, 
1959, is quoted in part: 

“20. What employees entitled to leave privilegs under sections 20 to 35? All 
employees who are United States citizens, with the exception of appointees or 
employees who are in the military, naval, or public health service of the United 
States and eligible for the leave benefit sprovided for those services, shall be 
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entitled to leave privileges under sections 20 to 35 of this order. The term 
‘employees’ as used in this section shall mean full-time employees.” 

“22. Accrual of leave. The leave year shall consist of the period from the 
beginning of the first complete biweekly pay period in the calendar year to the 
beginning of the first complete biweekly in the succeeding calendar year. An 
employee shall be entitled to 324 hours of annual leave each leave year, which 
shall accrue at the rate of 12% hours for each of the first 25 full biweekly pay 
periods in the leave year, and 1114 hours for the 26th pay period in such year: 
Provided, That leave shall accrue to an employee only while in a pay status, 
An employee shall be given pro rata credit for leave for fractional pay periods 
occurring within the continuity of employment when his service is interrupted 
by a period in which no leave is earned.” 

“23. Accumulation of leave. Annual leave accruing to an employee during 
the leave year and not taken by him before the beginning of the succeeding leave 
year shall accumulate for use in succeeding leave years until it totals not to 
exceed 720 hours: Provided, however, That there shall be no limitation on ae- 
cumulation until the beginning of the 1960 leave year.” 


REDUCED RATES ON PANAMA LINE 


Chapter T3, Company-Government Personnel Manual-Panama Line Passenger 
Fares, is quoted in part: 

“Section 2. Authorized Reduction of Commercial Tariff Rates. * * * Family 
members traveling at the reduced rate under the authority of this paragraph 
may travel separately from the head of the family, and the limitations and 
penalties prescribed shall apply to such separate travel. 

“(a) Full-time United States citizen employees of the Company-Government, 
traveling on leave after the completion of one year’s service, who are stationed 
on the Isthmus or Haiti, and their families, for not to exceed one round trip 
between their duty station and New York, N.Y., each calendar: Provided, how- 
ever, That such employees have not received free travel benefits within the 
preceding 24 months, or such eligibility period as may be modified on the basis 
of the provisions of paragraph 5.1 of Executive Regulation 19, as revised (page 
T-1 of the Personnel Manual). The difference between the reduced rate and 
the full commercial rate shall be charged and collected in the event the employee 
applies for and receives free travel benefits within the same calendar year in 
which the northbound travel commenced, 75 percent discount.” 

Mrs. Scuuivan. Probably some of the other members would have 
a suggestion as to what other costs we would need to have at this time 
in connection with the Panama Line. They can give what the oper- 
ating loss would be. 

Mr. Manuatarp. Not for this record, Madam Chairman, because 
T think it would be inappropriate, but I think that the committee 
should request a copy of the Drake report and any rebuttals or com- 
ments that are involved. 

T understand that the GAO has it and that the Company has it. 

I do not believe it should be included in this record because I do 
not think it is germane to the bill, but I think the subcommittee should 
definitely have not only the Drake report but any comments that 
are being made on it either by the private companies or by the Canal 
Company or by the GAO. 

Mr. Gross. Or any agency of Government. 

Mr. Marutarp. Defense is going to be in the picture and I think 
we ought to get a complete ball of wax there. 

I do not think it should be in this record. 

Mrs. Suniivan. We will ask you to supply the figures we have 
talked about and then have counsel make the request “for a copy of 
the report and the opinions. 

Mr. Casey. Madam Chairman. 
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Mrs. Suuuivan. Yes. 

Mr. enti Is there any way we can make a comparison of the costs 
of transporting freight by the Panama Line and airfreight ? 

Mr. Marurarp. | think that will be in the Drake report and we will 
have the comment of the company and so forth. 

I think we would make a mistake in cluttering up this record. 

Mr. Casry. If we are going to get into the passenger service, we 
ought to cover the whole field. 

Mrs. Sutxivan. I think that is true, Mr. Casey. 

We need the information on what it would cost if the lines were not 
running to transport the people and material, 

Mr. Casny. They have argued that they have to ship to New York. 

Mrs. SuLLIVAN. Yes, we have to have a study of that. 

Mr. Gross. If I may, Madam Chairman, in addition I think we 
should have from the Canal Company whether another service would 
be timely, whether the schedule would be maintained to take care of 
the employees, whether they would be handled on a space-available 
basis or something similar to that. 

I think we should have something from the Canal Company. 

Mrs. Suntivan. We had expect ted to get into that, Mr. Gross, but I 
think that now, as long as we are on the subject, if we could request 
those things not as p: art of the heari ing but for the committee’s infor- 
mation, it would be helpful. 

Mr. Gross. I have just one question, if you are through with that. 

Mrs. SULLIVAN. Yes. 

Mr. Gross. Going back to the Supreme Court’s opinion of April 28, 
1958, Mr. W hitman, the last sentence of the opinion as quoted by Mr. 
Gerhardt in his statement: “The matter should be far less cloudy, 
much more clear for courts to introduce”—do you consider that to be 
dealing exclusively with the real phase of this thing or the legislative 
phase, or do you consider that to be dealing with the legislation on this 
subject 

Mr. Wuirman. I do not read this, Mr. Gross, as referring to the 
legislation. They were talking about the right of the courts to step in 
and require an executive department to do something that the execu- 
tive department said under the law they did not have to do. 

They were talking, really, of the scope of the old writ of mandamus, 
that you had to have a clear administrative duty before the court 
would say to the executive branch, “You must do so and so.’ 

Mr. Gross. So that you consider that language to be strictly legal ? 

Mr. Wurman. Yes, sir, I do. I think they were talking about the 
role of the old writ of mandamus or whatever its modern counterpart 
is. 

I would like to make this comment of one or two sentences on the 
Panama Line since it was covered rather fully on the statement of 
the witness yesterday. 

I would like to say for the record that the Panama Line ships were 
built out of revenues of the Company without any expense to the 
taxpayers. They are operated out of revenue without any expense to 
the taxpayer and without any expense to the tollpayers in the canal. 

The operating loss of $ $50,000 last year was after depreciation of 
$180,000 which is a nonfund item. 
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Actually, the line generated $130,000 more cash than it paid out, 
so that there is no drain on the tollpayer involved in the operation of 
the Panama Line. 

The chief protagonist of discontinuance of the line receives from 
the Federal Government over $12 million a year in subsidies for 
operation of the private line. It also receives subsidies for construc- 
tion of new ships which runs into a very sizable amount. 

I have the figure here some place. The public counsel for the 
Maritime Administration says that this is not a case of a conflict 
between a so-called private line and a publicly operated line but 
rather it is a controversy between two publicly financed organiza- 
tions. 

I think when you put it in that context that you get rid of these 
rather emotional appeals to get the Government out of competition 
with the private line because in this case the Government facility is 
not costing the Government or the tollpayer 1 cent for its operations 
and, as you say, I think that is a separate subject that we ought to 
go into. 

Mrs. Sutiivan. Have you any questions, Counsel ? 

Mr. Zincxr. No, Madam Chairman. 

Mrs. Suttivan. Do you have any further questions? 

Mr. Casey. I would like to ask a question. 

Mrs. Sunuivan. Yes. 

Mr. Casey. How do you feel about their complaint that they have 
had no tolls hearings other than the last hearing which was to raise 
the tolls? 

Mr. Wurrman. I do not quite understand the reference to the last 
one to raise the tolls because the only provision for a hearing was 
written into the law in 1950 at the time of the reorganization and it 
provides for a hearing when the Company finds that a change is re- 
quired either upward or downward. 

The law is a litle different than you might expect in that regard. 
It does not provide for a hearing for the purpose of determining 
whether a change is required. 

It requires the Company to find whether a change is required, then 
hold a hearing, and then announce the new toll after approval by 
the President. 

The Company has never found any change required either upward 
or downward. No hearing has been held for that reason. 

If you recast the law and require periodic hearings to determine 
a change in tolls is required, I can see that it would open up a lot 
of litigation in a sense or administrative procedures that I, personally, 
feel would not serve any useful purpose. 

On the other hand, I have no strong feeling in opposition to it. 

Mr. Cassy. Are you an attorney ? 

Mr. WuiTMAN. Yes, sir. 

Mr. Casey. Do you agree with me that they could have a judicial 
review if they could show an abuse of administrative discretion ? 

Mr. Wuirman. I think that is what the Supreme Court said, that, 
if you showed a clear abuse of administrative discretion, you would 
get your judicial review. 

I think that is what they meant by this “cloudy and uncertain 
language.” 
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Mr. Casny. On the other side of the picture, if you were on the 
other side of the fence, how do the ship operators determine that you 
are setting a fair toll other than what they can glean from other gov- 
eral eennbien like the General Accounting Office, and so forth? 

Mr. Wuirman. Well, practically speaking, that is the only way 
they can find out as a matter of right. Of course, we, in our budget 
submissions every year, show this in detail and the General Account- 
Office goes into it in detail so that those are good sources. 

Mr. Casey. I take it that their complaint is that they are precluded 
from now on unless the Canal Company says, “We want to hold a 
hearing.” They say they are precluded from ever coming in and 
saying, “Let us have a toll hearing and see what you are includ- 
ing in detail.” ; ' 

Mind you, I am against a judicial review. The only thing I think 
they ought to have is that, if you had a toll hearing, it ought to come 
to this committee for a review of whether you are setting the tolls 
properly. 

Mr. Wuirman. Mr. Casey, as I understand it, there has not been 
a submission made other than in the lawsuit that tolls should be low- 
ered. There has not been an argument made that actually the income 
is so high that it exceeds expenses to the extent that a tolls adjustment 
is required. ‘That argument was made in the lawsuit but this forum 
is certainly open to the operators to raise that kind of contention. 

We have not hidden any costs from them. We discuss these things 
with them informally as well as formally. 

Mr. Casey. We might disagree with you on whether you have hid- 
den any costs. 

Mr. Wuirman. I do not think so. 

Mr. Casey. I think the argument is whether you are including 
things which are essential to operation and, of course, that is some- 
thing that I think this committee should determine as to whether 
it is essential. 

Mr. Wurman. I agree. 

Mr. Casey. However, such a hearing would show the pros and cons 
and maybe this committee report and this special report we have been 
talking about and the objections or rebuttal you might make to the 
General Accounting Office and others might serve the same purpose. 
I do not know. 

If you wanted to change the tolls today, would you have to have 
a hearing ? 

Mr. Wuirman. Yes, sir. 

Mr. Casey, You would have to have a hearing? 

Mr. Wutrman. Absolutely. 

Mr. Casey. Would it be a detailed hearing? 

Mr. Wurman. Yes. 

Mr. Casry. Whether you want to raise them or lower them? 

Mr. Wurrman. If you want to change them in either direction you 
must have a hearing before they become effective. 

Mr. Casey. Do you think their argument is good that as long as 
you do not need to raise them that you will see no need to go through 
all that trouble because it will be a tremendous amount of trouble to 
hold a hearing? 
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Mr. Wurman. That is not the case because the Board of Directors 
analyzes this from the standpoint of tolls very carefully at least an- 
nually and determines whether there is enough prima facie showing 
that there ought to be a change in tolls and so far they have found 
that none is indicated. 

As Mr. Gerhardt said, we are operating with a narrow margin of, 
say, $3 million which amounts to about two ships a day. The number 
of ships that transit varies between 15 and 40, so that in any short 
period, that $3 million or $4 million margin could be wiped out by a 
falloff in traffic. ‘ 

Mr. Casry. The act of 1950 or 1951 was the first time you required 
hearings ? 

Mr. Wuirman. Yes. 

Mr. Casry. Did you have a hearing before that time? 

Mr. Wuirman. No. The law provided that the present rate as 
of the time of legislation would continue in effect until the Company 
found that a change was required and then you would have a hearing, 

Mr. Casey. That is all. 

Mrs. Sutiivan. Do you have anything, Mr. Anfuso? 

Mr. Anrvso. I have no questions. 

Mrs. Sutiivan. Thank you very much, Mr. Whitman. 

The committee will be adjourned subject to the call of the Chair. 

Thank you so much, all of you. 

(Whereupon, at 12 noon, the subcommittee adjourned, to reconvene 
subject to the call of the Chair.) 

(The following was furnished for insertion :) 

PaciFIC AMERICAN STEAMSHIP ASSOCIATION, 
Washington, D.C., March 31, 1960. 
Subject : H.R. 10968, Panama Canal toll formula. 


Hon. LEonorR K. SULLIVAN, 
Chairman, Subcommittee on Panama Canal, House Merchant Marine and Fish- 
eries Committee, House of Representatives, Washington, D.C. 

Dear Mrs. SULLIVAN: During the course of my testimony on the first day 
of your hearings on the above legislation, you raised the question with me as 
to the manner in which the so-called Drake report was made public in November 
last year. 

This report, which is quite lengthy, concerns the operation of the Panama 
Line. 

At the time this question was put to me, I indicated that the report was made 
public in the Maritime Administration hearing on November 19, 1959, in docket 
No. S-91. This docket was concerned with U.S.-flag participation in trade with 
Haiti. 

The information furnished in the text of my statement was taken from the 
news report covering docket No. S—91 hearing, published in the Congressional 
Information Bureau daily newsletter, No. K—282 of November 19, 1959. 

You also requested that I furnish for the record the circumstances under which 
the Drake report was made public in docket No. S—91. I have examined the 
transcript of record in this docket. Reference was first made to such a report 
in the prepared testimony of Capt. William J. Steffens, Chief, Steamship 
Division, Panama Canal Company, which was distributed to the parties in the 
case by the Panama Line several days in advance of the hearing. In the hear- 
ing itself, the first reference to any such report was made by the Panama Lines 
attorney during the course of cross-examination of applicant’s witness on the 
first day of the hearing, whereupon counsel for the applicant requested that 
the report be produced, which was done by the Panama Line’s attorney, without 
objection. 
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Subsequently, lengthy extracts were physically introduced into the record 
by Panama Line and also by the applicant. Also, the examiner ruled that “the 
parties can make reference to any other part of the report that is pertinent 
to the testimony that is already on the record.” 

I trust that the above information clarifies the question of how the Drake 
report was made public. 

Yours very truly, 
Ratpu B. Dewey, President. 


x 





